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PREFACE 

The  study  of  Scottish  feudalism*  has  been  largely 
neglected  in  recent  years,  although  of  special  his- 
torical interest  because  of  its  peculiar  origin  in  the 
native  policy  of  an  unconquered  people  and  their 
patriarchal  native  princes,  in  contrast  to  the  more 
despotic  origins  of  feudalism  in  its  old  Continental 
homes  and  in  England,  where  it  was  usually  intro- 
duced by  alien  conquerors  for  completing  and 
maintaining  the  subjugation  of  the  people. 

*  Feudalism  may  be  defined  as  essentially  a  system  of 
military  government,  usually  tending  to  despotism,  in  which 
the  common  tie  is  mainly  the  various  interests  in  land, 
superior  and  subordinate,  enjoyed  by  the  various  ranks  as 
counterparts  of  the  various  military  and  incidental  duties 
and  services,  fortified  usually  by  oaths  of  fidelity  and  various 
legislative  or  advisorj'  and  judicial  and  other  incidental 
powers.  It  differs  from  the  proper  clan  system  in  that  the 
common  tie  there  is  mainly  a  personal  one  of  the  ancient 
patriarchal  type,  like  that  of  an  expanded  family — from  the 
pure  tnilitary  despotism  and  the  milder  conscriptive  systems 
in  which  the  main  tie  is  force,  despotic  or  otherwise — and 
from  more  purely  mercenary  systems,  which  are  simple 
contracts  of  service  for  wages,  with  the  addition  of  military 
discipline.  Like  these  other  systems,  feudalism  has,  under 
capable  or  plausible  management,  been  at  times  further 
fortified  by  the  growth  of  a  spirit  of  devotion,  national  or 
local,  dynastic,  family,  or  personal,  akin  to  the  loyalty  of 
the  true  clan  ;  or,  in  worse  style,  by  a  common  interest  in 
rapine  and  plunder — good  and  bad  developments,  which  in 
extreme  forms  are  divergences  from  the  pure  feudal  type, 
which  is  now  largely  extinct. 
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In  its  development  also  in  Scotland  there  is  some 
peculiarity  in  the  long  strife  between  the  insub- 
ordinate feudal  chiefs  with  their  overgrown  military 
power,  on  the  one  hand,  and  the  native  kings  and 
people  on  the  other,  attacking  and  defending  respec- 
tively the  ancient  rights  and  liberties  of  the  people — 
a  strife  in  which  Wallace  and  Bruce  appear  to  have 
joined,  taking  part  with  the  people,  and  thus 
opposing  internal  as  well  as  external  feudal  tyranny, 
as  was  to  be  expected  of  such  champions  of  right  and 
liberty. 

Besides  this  historical  interest,  the  subject  has 
in  recent  years  assumed  considerable  practical 
importance,  from  certain  extraordinary  proceedings 
in  the  Courts  and  in  Parliament,  and  from  legislative 
proposals  presently  before  the  public. 

When  questions  of  ancient  feudal  law  have  lately 
come  before  the  Courts,  the  recent  general  neglect 
of  this  study — leaving  a  too  wide,  ancient,  and 
unfamiliar  inquiry  for  complete  treatment  in  any 
particular  process — has  readily  led  to  misconception 
by  the  commercial  lawyers  of  which  the  Courts 
now  mostly  and  natm-ally  consist,  as  to  the  true 
nature  of  the  pecvdiar  Scottish  feudal  institutions 
and  laws,  especially,  in  some  notable  recent  cases, 
as  to  the  true  nature  and  degree  of  authority  of  that 
curious  assembly  known  as  the  Scots  Parliament 
(not  really  an  operative,  deliberative,  or  legislative 
body,    and    in    turbulent    times    frequently    a    dis- 
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organised  and  disorderly  body),  and  of  its  reputed 
Statutes.  These  errors  culminated,  in  practical 
effect,  in  the  Aberdeen  case  of  1904 — an  amazing 
decision,  according  to  which  superiors  might  in  some 
cases  mulct  vassals  in  casualties  or  fines  exceeding 
the  capital  value  of  the  estates  for  which  they  were 
payable,  though  all  previous  practice  limited  such 
claims  to  the  annual  value.  This  decision  was 
overruled  by  a  later  unanimous  decision  of  a  Court 
of  seven  judges  (Heriot's  Trust  Case,  1912),  in 
"which  severe  strictures  were  made,  in  judicial 
language,  upon  the  previous  overruling,  by  com- 
mercial lawyers  little  versed  in  Scottish  feudal  law, 
of  venerable  feudal  precedents  and  rules  approved 
by  generations  of  the  ablest  Scottish  feudal  lawyers, 
authorities,  and  practitioners. 

Notwithstanding  this  later  decision,  it  remains 
plain  that  much  confusion  and  misconception  still 
exist  as  to  the  true  origin,  history,  and  nature 
of  Scottish  feudalism  and  its  peculiar  institutions  and 
laws. 

When  Parliament  attempts  to  deal  with  such 
feudal  questions,  as  it  did  in  1874  and  1887,  or  when 
legislative  proposals  affecting  feudal  law  are  being 
examined,  as  is  presently  being  done,  the  state  of 
matters  is  even  worse ;  and  discussion  may  entirely 
miss — and  has  repeatedly  missed — the  questions 
really  at  issue  and  the  facts  relevant  to  them. 

This  confusion,  misconception,  and  error  can  only 
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be  avoided  by  reviving  the  neglected  study  of  the 
origin,  history,  and  nature  of  all  these  feudal 
matters  from  their  very  foimdations. 

It  is  as  a  contribution  to  such  study  that  this  essay 
is  written,  in  the  hope  that  the  inquiry  thus  revived 
may  be  taken  up  and  pushed  to  the  complete  expisca- 
tion  of  the  truth  and  justice  of  the  matters  discussed. 

Historical  matter  of  general  interest  is  dealt  with 
in  Chapters  I.  to  IX.,  XL,  XIII..  XYIL,  XX.,  XXI., 
XXII.,  section  3,  and  XXIV.,  including  the  peculiar 
comiection  between  the  growth  of  feudal  law  (or 
unlaw)  in  Scotland  and  its  civil  and  military  history, 
orderly  and  disorderly,  a  connection  seriously 
neglected  in  recent  years. 

The  Constitution  of  Independent  Scotland  is 
treated  of  in  Chapter  XIV.,  to  which  are  added  some 
historical  comparisons  and  forecasts. 

Chapters  IV.,  VI.,  IX.,  X.,  XII.,  XIII.,  XV., 
XVI.,  and  XVIII.,  and  Part  II.  (Chapters  XIX.  to 
XXVIII.)  relate  largely  to  the  growth,  degradation, 
and  mutilation  of  the  law  of  feudal  casualties  and 
their  pi-oper  counterparts,  and  it-s  present  unsatis- 
factory state  and  equally  unsatisfactory  proposed 
amendments  and  suggested  alternatives  thereto, 
which  are  dealt  with  in  considerable  detail  because 
of  their  practical  importance  at  the  present  juncture. 

My  thanks  are  due  to  William  Sharp  M'Kechnie, 
M.A.,    LL.B.,    D.Phil..    Lecturer   on   Constitutional 
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Law  and  History  in  the  University  of  Glasgow,  the 
learned  author  of  "  Magna  Carta,"  for  useful  advice 
which  he  has  given  upon  some  historical  matters, 
though  he  is  not  responsible  for  the  views  and 
opinions  expressed. 

Glenbtjen,  Rothesay, 
March,  1914. 
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FEUDALISM   IN   SCOTLAND 

Part  I.— Before  1874 

CHAPTER  I. 

1.  The  origin  and  development  of  the  casualties 
or  fines  claimed  by  superiors  of  land  upon  the  entry 
of  vassals,  and  especially  the  casualty  of  composi- 
tion, in  its  ancient  legitimate,  and  later  increasingly 
illegitimate,  form  (the  casualty  claimed  from  pur- 
chasers and  other  ''singular  successors")  are,  like 
other  feudal  incidents,  closely  connected  with, 
and  serve  to  illustrate,  the  peculiar  manner  and 
purpose  of  the  introduction  of  feudal  rules  into 
Scotland,  and  the  later  protracted  struggle  between 
the  legitimate  authority  of  King  and  people,  on  the 
one  hand,  and  the  usurped  authority  and  violent  and 
illegitimate  conduct  of  the  insubordinate  feudal 
chiefs,  on  the  other.  It  is  more  important  than 
has  been  generally  recognised  in  recent  times,  for 
a  proper  understanding  of  these  casualties  and  inci- 
dents, and  of  Scottish  feudalism  generally,  to 
realise  the  peculiar  and  widely  varying  conditions  of 
their  introduction,   development,   and  degradation, 
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arising  largely  from  that  strife.  These  casualties, 
as  now  recognised,  are  described  in  the  various 
Treatises  on  Scots  law  and  Conveyancing.  (See 
Craigie,  pp.  191  to  199).  They  have  lately  come 
into  prominence  and  special  practical  importance  in 
consequence  of  some  extraordinary  decisions  and 
proposed  remedial  legislation,  which  will  be  com- 
mented on.  Anciently  there  were  other  casualties 
now  in  desuetude  or  abolished  (Ersk.  Inst.  Book  II., 
Title  6,  sections  6  to  53). 

In  England  and  some  other  parts  of  Europe  feudal 
law  was  imposed  by  alien  conquerors  as  a  means 
of  completing  and  maintaining  the  subjugation  of 
the .  people. 

The  case  of  Scotland  was  essentially  different ;  for 
there  was  never  any  permanent  subjugation  of 
Scotland  since  its  unification,  the  successive  attacks 
of  Danes,  Norse,  and  Norman-English  being  re- 
pelled. The  introduction  was  accordingly  a  'peace- 
ful process  here  ;  and,  though  its  details  are  obscure, 
it  seems  clear  that  (disregarding  a  few  older  sporadic 
imitations  of  the  feudal  contract)  the  ancient  feudal 
law  of  Scotland,  in  its  legitimate  form,  was  sub- 
stantially introduced  and  gradually  developed  be- 
tween the  reigns  of  Malcolm  Canmore  and  Robert 
Bruce ;  although  some  land  remained  allodial  till 
much  later  dates,  even  on  the  mainland  (Kames' 
Br.  Antiq.,  p.  9;  Hailes'  Annals,  pp.  32  to  34; 
Burton,  vol.  ii.,  pp.  57-58). 
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The  purpose  lieie  was  evidently  not  conquest,  hut 
organisation  of  a  free  people  for  defence,  national 
and  local,  for  the  general  welfare — the  highest  ideal 
of  the  feudal  contract.  Tlaey  were  enjoying  what 
Cosmo  Innes  calls  ' '  the  most  popular,  the  freest 
of  constitutions"  (Innes'  Antiq.,  p.  96).  While 
most  feudal  systems  differed  much  in  their  respective 
developments  (Maitland,  p.  1-13),  Scottish  feudalism 
thus  differed  also  fundamentally  from  the  usual 
type  in  its  origin  and  legitimate  purpose.  The 
precise  ancient  machinery  of  government,  and  the 
variations  upon  it  which  preceded  feudalism,  are 
unknown,  but  that  is  immaterial  to  our  inquiry ; 
for  the  substantial  result,  as  thus  described  by  Cosmo 
Innes,  is  sufficiently  clear  from  the  history  of  the 
Scots   people. 

The  introduction  of  feudal  rules  is  now  known  to 
have  been  gradually  effected,  partly  by  the  action 
of  the  King,  and  partly  by  that  of  the  formerly 
allodial  proprietors  in  treaty  with  the  feudal  chiefs. 
(See  Karnes,  Hailes,  and  Burton,  above  cited ;  also 
Fordim,  not^  on  p.  418  ;  and  Historical  Introduction, 
p.  LIII.).  In  the  legitimate  part  of  the  process 
there  was  naturally  an  introduction  only  of  such 
of  the  foreign  rules  as  were  approved  by  King  and 
people  for  this  beneficent  purpose.  There  was 
never  any  complete  adoption  of  the  foreign  feudal 
law,  largely  designed  for  more  sinister  ends  ;  and 
indeed  the  mild  legitimate  old  Scots  feudal  system 
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— the  natural  fruit  of  such  a  happy  environment — 
was  rather  fitted  to  give  than  to  take  example,  as 
the  Scots  people  then  well  knew  and  acted  vigorously 
upon ;  though  some  visionai-y  feudalists  have  at 
times  dreamt  and  spoken  of  the  foreign  feudal  law 
in  Scotland  as  if  there  had  been  a  complete  adoption 
of  it  there,  or  as  if  its  foreign  rules,  even  when  of 
a  tyrannical  and  injurious  natui-e,  inverting  its 
proper  native  beneficent  purpose  in  Scotland,  had 
some  mysterious  authority  here,  independently  of 
such  legitimate  adoption.  Such  pernicious  foreign 
rules  seem  expressly  prohibited  by  James  First's 
Act,  1425  cap.  48,  passed  at  a  critical  moment  to 
be  described. 

Indeed,  in  their  early  legitimate  form,  the  feudal 
rules  as  adopted  in  Scotland  were  largely  modified 
by  principles  of  Roman  law,  too  wise  and  equitable 
to  suit  the  taste  of  the  dreadful  period  of  feudal 
insubordination  and  violence  which  followed  (the 
Second  period  to  be  described).  This  wise  tendency 
was  evidently  aided  by  the  decline,  shortly  before 
Canmore's  time,  of  the  rigour  of  the  feudal  law  in 
its  foreign  homes,  and  the  simultaneous,  or  rather 
later,  renewed  eager  study  of  the  Roman  law,  and 
recognition  of  its  wisdom,  all  over  Western  Europe ; 
both  of  which  improvements  were  doubtless  appre- 
ciated and  further  developed  under  the  unusually 
auspicious  conditions  in  which  Scottish  feudal  rules 
were  inaugurated. 
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2.  In  such  a  peaceful  introduction,  for  such  bene- 
ficent and  patiiotic  purposes,  it  is  natural  to  expect 
much  more  consideration  for  the  interests  of  the 
subjects  than  in  introductions  by  alien  conquest,  or 
for  its  purposes ;  and  there  is  a  strong  presiimption 
against  the  legitimate  origin  of  any  de  facto  custom 
inverting  this  tendency;  a  presumption  further 
strengthened  by  any  indications  that  usui'ped  power 
or  disorder  was  its  real  origin.  Evidence  of  such 
consideration  will,  in  fact,  be  found  in  the  laws  and 
practice  of  this  earliest  and  most  legitimate  period 
of  the  Scots  feudal  system.  In  the  leniency  of 
Crown  tenures  in  Scotland  a  vestige  of  such  con- 
sideration seems  still  to  subsist  in  active  form,  un- 
prejudiced by  the  later  usurpations  and  violence  of 
the  insubordinate  feudal  chiefs — indeed,  insisted 
on  by  them  against  attempted  diminution,  and  even 
increased  by  their  violent  action  in  disorderly  times, 
and  by  their  persistent  and  insistent  influence  some- 
what later,  as  we  shall  see,  because  to  this  extent 
feudal  leniency   favoured  themselves. 

This  leniency  stands  out  in  sharp  contrast  to  the 
severity  of  Crown  tenures  in  England  previous  to 
the  Civil  War,  where  Crown  vassals  were  harassed 
by  large  claims  of  feudal  aids  to  the  sovereign, 
though  latterly  prevented  by  the  statute  Quia 
emptores  from  recouping  themselves  by  plimdering 
others  in  their  tuni.  The  overdoing  of  severity 
there  worked  its  undoing — a  warning  against  incon- 
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siderate  attempts  to  supplant  the  natural  leniency  of 
Scottish  tenures  by  severity.  These  severe  English 
tenures  were  parts  of  the  deliberate  plan  of  William 
the  Conqueror  of  England  to  make  his  conquest  of 
that  country  a  profitable  thing  for  the  Cro'wn. 
(See  Jenks,  pp.  19,  26  to  29,  31,  34,  241  to  243). 

The  heaviest  feudal  aids  recorded  as  levied  by 
Scots  Kings  seem  to  have  occuiTed  through  the 
habit  of  these  adventurous  monarchs  of  getting  cap- 
tured by  the  English,  and  requiring  aids  for  ransom, 
which  were  'ft-illingly  and  loyally  granted  by  their 
subjects  (Karnes'  Tracts,  No.  14,  "Old  and  New 
Extent,"  pp.  434,  444,  445);  also  for  securing  the 
national  independence  (idem,  p.  435,  436).  We 
shall  endeavour  to  trace  the  connection  between 
such  feudal  aids  and  the  casualty  of  composition  in 
its  original  legitimate  form. 

There  is  historical  evidence  also,  which  we  shall 
adduce,  that  in  this  happier  period  of  ancient  Scots 
history  a  similar  leniency  to  that  of  the  Crown,  in 
treatment  of  its  vassals,  was  enforced  upon  subject 
superiors,  in  treatment  of  their  vassals,  by  able  and 
patriotic  Scots  sovereigns  of  that  age,  among  whom 
are  notable  Canmore  (assisted  by  his  great  Queen 
Margaret),  Edgar,  Alexander  I.,  David  I.,  Alexander 
IL,  Alexander  III.,  and  Robert  Bruce. 

The  prosperity  of  the  Scots  people,  culminating 
in  the  halcyon  days  of  Alexander  III. — the  calm 
before  the  storm — and  their  loyalty  to  the  Crown 
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then  and  in  the  subsequent  trying  period,  are 
evidences  of  the  good  government  of  which  this  was 
part,  and  of  their  wise  appreciation  of  it.  It 
acquired,  indeed,  a  Continental  reputation ;  and 
foreign  delegates  visited  Scotland  to  learn  the  policy 
which  led  to  such  prosperity — before  it  was  inter- 
rupted for  a  time  by  the  envious  action  of  the  able 
and  unscrupulous  Edward,  and  then,  after  a  brief 
respite,  quelled  for  centuries  by  the  even  more 
regrettable  and  more  insidious  internal  growth  of 
rampant  feudal  violence. 

Some  are  inclined  to  deny  such  beneficent  action 
to  certain  of  the  earlier  sovereigns  ;  alleging  that 
feudalism  was  introduced  into  Scotland  by  a  con- 
spiracy against  the  people,  in  which  King,  Nobles, 
and  ecclesiastics  all  combined  forces,  for  the 
purpose  of  suppressing  the  ancient  constitution 
with  its  popular  rights  and  powers,  and  sharing 
the  consequent  spoils ;  like  similar  coalitions  of 
the  same  forces,  for  like  ends,  on  the  occasions 
of  the  Norman  conquest  of  England  and  the  earlier 
conquests  of  some  of  the  Roman  provinces. 
(M'Kerlie's  Wallace,  1900,  pp.  3,  4,  19,  20; 
Scott's  Antiq.,  Introduction,  pp.  39,  40.)  Om- 
narrative,  however,  will  show  that,  whatever  be 
thought  of  the  conduct  of  the  other  members  of 
the  alleged  conspiracy,  in  the  introduction  and 
subsequent  unnecessary  and  unwarranted  exaggera- 
tion of  feudalism,  the  Scots  Kings,  previous  to  the 
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accession  of  the  degenerate  later  Stuarts  of  the 
seventeenth  century — though  at  times  misled  by 
designing  persons  or  through  the  narrow  notions 
of  a  barbarous  age,  or  constrained  by  powerful 
coalitions  of  usurping  chiefs,  or  borne  along 
irresistibly  by  the  general  current  of  corruption 
originating  mainly  with  the  great  chiefs  and  their 
abettors  and  extending  even  to  the  bench  in  the 
darkest  days — endeavoured  in  the  main  to  protect 
the  people  against  feudal  aggression,  while  pre- 
serving what  should  have  been  the  one  good  and 
useful  feature  of  feudalism,  though  largely  spoiled 
by  the  chiefs'  insubordination,  viz.,  its  military 
organisation ;  that  the  sovereigns  through  their 
Court  or  Council,  with  its  semi-legislative  juris- 
diction, corrected  or  moderated  pretended  Statutes 
of  an  aggressive  nature,  procm-ed  in  disorderly 
times  by  the  usurped  power  of  the  chiefs ;  and  that 
(contrary  to  what  generally  occurred  in  England) 
it  was  the  Ci"own  in  Scotland,  loyal  to  the  people, 
that  was  the  means  of  preserving  in  this  manner 
some  of  the  ancient  constitutional  rights  and 
liberties  of  the  people,  meriting  the  loyalty  so 
largely  reciprocated  by  the  latter.  (See  Chapter 
XIV.) 

The  difference  between  the  principles  and  policies 
of  the  Scottish  native  princes  and  those  of  the 
English  alien  princes  led  generally  to  the  emer- 
gence of  opposite  results  from  the  same  cause  in 
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the  two  countries,  viz.,  the  weakening  of  feudal 
power;  because  the  sovereigns  represented  opposite 
forces  thereby  set  free ;  the  one  operating  gener- 
ally for  the  people's  rights  and  liberties,  the  other 
against  these  rights  and  liberties ;  an  exception, 
however,  occurring  in  England  upon  the  weaken- 
ing of  feudalism  in  the  reign  of  the  prudent  and 
able   Heni-y  II. 


CHAPTER  II. 

1.  The  legitimate  introduction  of  feudal  rules 
in  Scotland  was  by  authority  either  of  the  King 
by  royal  edict,  or  of  the  people  by  their  adoption 
of  feudal  rules  in  practice  as  their  customary  law. 
There  was,  and  could  be,  no  genuine  Statute  law 
in  Scotland,  because  there  was  no  operative  parlia- 
ment there,  the  only  progenitor  of  the  true  Statute. 
This  point  was  discussed  in  an  Article  in  the  Scots 
Law  Times  (S.L.T.  current  series,  4th  November, 

1911,  vol.  ii.,  p.  166).  Its  import  as  part  of  the 
constitution  of  independent  Scotland  is  dealt  with 
in  Chapter  XI Y.  ;  where  its  theory  is  further 
developed.  In  a  recent  case  (Heriot's  Ti'ust,  29th 
June,   1912,  2  S.L.T.   116,  on  pp.   122,   126;   and 

1912,  S.C.  1123,  on  pp.  1132,  1135,  1137,  1138, 
1142,  1143)  a  step  seems  to  have  been  taken,  in 
a  question  of  estimation  of  composition,  towards 
a  resumption  of  the  old  mode  of  interpreting  and 
applying  the  old  Scots  Acts,  dependent  to  some 
extent  on  that  point,  and  discussed  in  that  Article ; 
although  it  is  only  the  House  of  Lords  that  can 
fully  deal  with  recent  imperfectly  considered 
decisions  on  the  point,  conflicting,  apparently 
unwarrantably,  with  older  judgments  of  their  own 
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House,  as  well  as  with  immemorial  practice. 
Additional  reference  may  be  made  to  Terry's 
Treatise,  pp.  14,  15,  137,  138,  142,  155  to  158, 
161,  162,  164;  Stair,  Book  I.,  Tit.  I.,  S.  16  (dis- 
regarding the  note  there,  as  showing  no  inquiry 
into  the  true  nature  of  the  so-called  Parliament 
and  Statutes,  with  which  Stair  evidently  was 
familiar) ;  the  Act  1567,  cap.  18,  indicating  its 
application  to  private  Acts  of  Parliament ;  and 
to  the  recently  published  treatise  by  Edward  Jenks, 
already  mentioned  (pp.   187,   188). 

It  is  interesting  to  notice  that  Jenks  there 
treats  the  absolute  verbal  authority  of  Acts  of 
Parliament  in  England  as  an  indication  of  Parlia- 
mentaiy  sovereignty,  only  consolidated  into  firm 
principle  by  the  successful  assertion  of  such 
sovereignty  in  the  issue  of  the  Civil  War  (Maitland, 
pp.  187,  188).  This  brings  into  just  rehef  the 
essential  distinction  between  the  real  Acts  of  the 
operative  sovereign  Parliament  of  England  and 
the  pretended  Acts  of  the  inoperative  puppet 
Parliament  of  Scotland,  which  never  achieved,  or 
was  of  such  a  character  as  was  capable  or  deserv- 
ing of  achieving,  such  a  victory  or  advancement, 
which  never  attained  even  a  share  of  effective 
control. 

2.  Moreover,  there  were  utterly  disorderly  times 
in  Scots  history — during  the  Second  period  to  be 
described — when  the  great  feudal  chiefs,  with  their 
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overgrown  military  power,  usurped  the  royal 
authority,  and  even  put  the  sovereign  at  times 
under  personal  restraint,  and  for  their  own  ends 
procured  the  issue  of  pretended  edicts  or  so-called 
Statutes,  which  in  these  periods  had  no  more  the 
genuine  royal  authority  than  they  had  the  genuine 
authority  of  the  sham  Parliament  whose  name  was 
put  to  them.  This  fact  must  have  raised  difficult 
questions  of  authenticity,  as  well  as  of  degree  of 
authority,  for  the  learned  and  discriminating  old 
Scots  Courts  to  deal  with,  in  establishing  at  first 
in  their  practice  what  was  the  legitimate  feudal 
law  of  Scotland — in  separating  that  from  the  feudal 
unlaw.  They  had  quite  as  good  a  title — and  as 
strong,  probably  stronger,  groimds — for  discrediting 
and  disusing,  wholly  or  partly,  presumably  spurious 
enactments  of  the  fifteenth  and  sixteenth  centuries 
• — the  former  the  culminating  period  of  feudal 
usurpations  and  disorder — as  they  had  to  discredit 
and  disuse  the  more  ancient  Acts  of  the  more 
legitimate  period.  Their  actual  practice  in  both 
cases  established  both  their  power  and  its  limits. 

This  actual  practice  shows  there  was  really  no 
illogical,  abrupt,  and  complete  change  from  treat- 
ment of  all  Acts  before  James  I.'s  reign  as  not 
authoritative,  to  treatment  of  all  Acts  thereafter 
as  absolutely  and  entirely  authoritative.  That  is 
simply  a  matter  of  historical  fact;  and  the  pecuUar 
old  Scots  constitution  and  its  law  thus  settled  have 
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— according  to  recognised  principles  of  comity — to 
be  accepted  by  modem  systems  as  a  fait  accompli, 
whether  or  not  its  principle  be  approved,  or  altera- 
tions be  deemed  necessary  by  legislation.  If, 
however,  foundation  in  principle  be  sought  to  justify 
the  absence  of  such  abrupt  and  complete  change, 
it  seems  clear  that  it  would  have  been  diametrically 
opposed  to  sound  fundamental  principle  to  deem 
alleged  Acts,  largely  affecting  feudal  law,  to  begin 
to  be  absolutely  authoritative  just  at  the  very  time 
when  the  two  terrible  centuries  were  beginning 
which  were  filled  with  such  extensive  and  rapidly 
increasing  feudal  usurpations  and  violence,  displac- 
ing the  legitimate  authority  of  King  and  people, 
as  ought  naturally  and  logically  to  discredit  their 
reputed  enactments  more  than  ever,  especially 
when  affecting  feudal  law.  The  change  of  con- 
ditions at  this  point  was  more  in  the  direction  of 
expiration  than  inspiration  of  legitimate  authority, 
as  will  be  more  particularly  explained  in  describing 
the  disorderly  Second  period.  In  no  view  can  it 
support  in  principle  the  alleged  abrupt  and  complete 
alteration  in  authority. 

The  actual  practice  of  the  old  Scots  Courts,  with 
the  acquiescence  of  all  concerned,  really  established, 
with  good  grounds  both  in  Scots  constitutional 
history  and  principle,  two  classes  of  Scots  Acts, 
with  a  rather  indefinite  and  limited  third  class, 
viz. — First,  the  generally  non -authoritative,  though 
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informative  Acts  before  James  I.'s  reign;  some  of 
■which,  affecting  the  present  subject,  might  well, 
on  grounds  both  of  legitimate  legal  principle  and 
good  policy  have  been  deemed  more  authoritative, 
and  indeed,  on  a  sound  view,  probably  still  subsist 
in  the  customs  which  they  instituted,  or  confirmed 
and  explained :  Second,  the  partially  authorita- 
tive Acts  from  James  I.'s  reign  till  at  or  near  the 
Union ;  the  most  questionable  of  which  are  those 
affecting  feudal  law,  as  will  be  shown  in  treating 
of  the  disorderly  Second  period ;  and  which  Acts 
may  be  revised  by  the  Court  or  Council's  semi- 
legislative  jurisdiction ;  their  meaning  being,  how- 
ever, now  so  largely  settled  by  immemorial  practice 
— ^a  well-tested  and  safe  guide — that  this  wide  juris- 
diction has  in  recent  times  been  so  seldom  called 
on  for  fresh  exercise  as  to  endanger  its  being 
forgotten  ;  and  some  hold  it  to  be  in  desuetude,  at 
least  as  regards  any  fresh  exercise ;  a  question  not 
yet  fully  considered  or  finally  determined.  The 
rather  indefinite  and  limited,  though  important. 
Third  class  are  certain  Acts  passed  at  the  time  of 
the  Reformation  and  Revolution,  and  during  a  few 
years  immediately  before  the  Union,  when  the 
so-called  Scots  Parliament,  through  force  of  circum- 
stances and  stress  of  public  opinion,  became 
temporarily  the  real  mouthpiece  of  the  Scots  people, 
and  may  therefore  be  deemed  for  the  time  converted 
into  a  real  representative  and  ojjerative  Parliament, 
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or  its  equivalent,  like  the  more  ancient  witenage- 
mot.  If  the  sorry  Parliament  was  in  itself  a 
broken  reed,  the  people's  power  behind  it  on  these 
occasions  was  a  rod  of  iron  that  broke — or  began 
to  break — the  tyrant's  yoke.  Their  power  was 
organised  largely  by  their  perfervid  new  churchmen, 
counterbalanced,  when  over-zealous  in  civil  affairs, 
by  other  salutary  forces.  In  the  constitution  of 
independent  Scotland  this  popular  power  was  no 
mere  irregular  influence,  but  had  a  peculiar  legiti- 
mate function,  of  which  we  have  endeavoured  to 
give  a  description  and  historical  explanation  in 
Chapter  XIV.  This  class  need  not  be  further 
discussed  here. 

This  actual  practice  of  the  Court  and  its  historical 
grounds  will  be  found  to  explain  why  the  Court  from 
the  earliest  times  dealt  with  certain  of  these  so-called 
Statutes  of  the  period  of  feudal  disorder,  favouring 
the  insubordinate  feudal  chiefs,  with  even  more 
than  their  customary  freedom,  treating  them  as  at 
most  merely  suggestive  of  the  law,  and  infusing 
freely  into  them  the  sense  and  justice  and  some 
older,  more  legitimate  principles,  which  their  dis- 
orderly origin  could  not  supply.  That  may  be 
regarded  either  as  partial  disuse  of  the  so-called 
Statutes,  or,  if  it  be  arguable,  as  some 
contend,  that  the  only  proper  use  of  these 
nondescript  documents  is,  like  that  of  true 
Statutes,   a   precisely  literal  enforcement  of  them, 
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then  it  may  be  regarded  as  virtually  total  disuse 
of  them,  with  the  substitution  of  a  practice,  develop- 
ing into  customary  law,  approximating  to,  but  not 
coinciding  with,  the  terms  of  the  disused  Statute.* 
It  is  immaterial  whether,  in  this  view,  this  approxi- 
mate practice  be  deemed  suggested  by  the  disused 
Act,  or  be  merely  persistence  in  an  older,  usually 
more  lenient  practice,  which  the  disused  Act 
attempted  to  alter,  but  ineflfectually  through  its 
being  discredited  and  disused.  A  notable  instance 
of  this  will  be  given  in  its  proper  place 
(Chapter  IX.). 

The  same  feudal  insubordination  and  violence 
necessarily  prevented,  during  its  prevalence  in  the 
second  period,  such  reasonably  free  and  deliberate 
consent  of  the  people  to  certain  de  facto  feudal 
customs,  favouring  these  chiefs,  as  was  essential  to 
the  legitimate  adoption  by  the  people  of  such  de 
facto  customs  as  their  customary  law ;  so  there 
was  feudal  customary  unlaw  also  to  be  eliminated 
by  the  old  Courts.       Some  of  these  customs  required 

*  See,  however,  Mackenzie's  Observations,  title  page,  where 
he  distinguishes  Acts  "  in  desuetude,  abrogated,  limited,  or 
enlarged  " — all  consistent  variations  of  the  same  law-making 
function  and  process,  and  agreeable  to  immemorial  Scots 
practice.  But  Mackenzie,  conveniently  neglecting  the  funda- 
mental, traditional,  and  historical  facts,  failed  to  appreciate 
the  traditional  fiduciary  capacity  of  the  King,  and  the 
popular  rights  involved  therein,  and  the  duties  which  it  laid 
on  the  King  and  his  Council  or  Court  (Chapters  XI.  and 
XIV.) 
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repudiation  for  positive  illegality  of  a  graver  kind, 
as  will  be  indicated  when  dealing  with  the  political 
and  mihtary  Acts  of  1746-7  (Chapter  XV., 
section  6). 

This  necessary  distinction  between  legitimately 
adopted  Scots  feudal  law  and  feudal  unlaw  is 
largely  neglected  by  the  visionary  feudalists,  great 
and  small,  ancient  and  modem,  and  their  copyists, 
their  opinions  consequently  being  often  unsoimd, 
resting  on  illegitimate  or  insufficient  grounds,  where 
this  distinction  is  involved.  Karnes,  indeed,  com- 
plains that  they  all,  with  Craig  as  their  leader, 
systematically  neglected  to  study  actual  native  Scots 
feudal  practice  (so  essential  from  the  peculiar 
manner  and  legitimate  purpose  of  the  introduction 
of  feudal  rules  into  Scotland,  before  explained), 
studying  only  the  books  of  the  despotic  foreign 
feudal  law.  (Karnes'  Notes,  No.  18,  p.  446.) 
Groping  on  in  this  aberrant  way — with  eyes  averted 
from  the  native  and  legitimate  quarter — they  could 
not  leara  or  develop  accui'ately  the  legitimate  Scots 
feudal  law ;  and  a  fortiori  they  could  neither  find 
nor  give  right  guidance  for  separating  and  eliminat- 
ing from  it  the  illegitimate  elements  introduced  by 
feudal  usurpation  and  violence.  Not  only  so,  but 
these  errors  of  study,  negative  and  positive, 
naturally  biassed  these  obscurantists  in  favour  of 
the  despotic  foreign  systems  which  they  exclusively 
studied,  and  consequently  in  favour  of  these  feudal 
c 
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usurpations  proceeding  on  these  despotic  foreign 
lines,  even  when  these  had  been  positively  repudiated 
by  Scots  Acts  and  practice  in  the  early  legitimate 
period.  These  visionaries  thus  divorced  themselves 
not  only  from  the  actuality,  but  from  the  very 
atmosphere,  of  the  beneficent  native  and  legitimate 
Scots  feudal  law.  Moreover,  some  of  these 
feudalists,  who  admit  generally  the  proper  native 
source  of  Scots  feudal  law,  proceed  inconsistently 
to  disregard  that  principle,  introducing  foreign 
tyrannical  principles  when  dealing  with  such  ques- 
tions as  the  right  of  alienation,  though  vital  to  the 
ancient  liberties  and  the  general  welfare. 

To  deem  such  despotic  foreigTi  law  to  be  legitimate 
Scots  feudal  law  would  tend  to  reduce  a  free  people, 
with  their  worthy  earlier  traditions  and  beneficent 
laws  and  customs,  to  the  level  of  the  conquered  and 
decadent  races  of  the  Continent  in  barbarous  times. 
That  was  what  the  insubordinate  feudal  chiefs  had 
been  busy  doing  during  the  feudal  usurpation  and 
oppression  prevailing  while  James  I.  was  a  captive 
in  England.  On  his  return  (after  executing  the 
ringleaders)  he  passed  the  Act  1425,  cap.  48,  as 
a  step  in  his  attempt  to  stop  this  feudal  disorder 
and  restore  the  mild,  native,  legitimate  Scots  law 
and  practice — with  what  feeble  effect  and  with 
what  disastrous  result  to  himself  will  be  narrated. 

This  illegitimate  influence  of  these  visionary 
feudalists  in  all  probability  contributed  also  to  the 
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common  error,  abeady  mentioned,  that  (contrary  to 
the  old  Scots  Courts'  actual  established  practice) 
the  so-caUed  Statutes  suddenly  leaped  into  absolute 
and  entire  authority  just  at  the  time  when  feudal 
usurped  power  for  procuring  such  enactments  ille- 
gitimately had  got  weU  started  on  its  greatest  and 
most  rapid  growth  in  the  Second  period.  That 
ooromon  error  would  tend  to  screen  from  the  neces- 
sary scrutiny  their  biassed  and  aberrant  views  on 
what  was  legitimate  Scots  feudal  law,  and  the 
corresponding  usurpations  of  the  feudal  chiefs,  and 
to  discredit  the  often  conflicting,  but  really  worthier 
and  more  legitimate,  earlier  Scots  laws,  customs, 
and  traditions.  Some  misleading  influence  of  that 
kind  is  required  to  explain  how  the  notion  of  such 
a  strikingly  ill-timed  abrupt  change  of  authority 
and  treatment  originated  among  some  otherwise 
careful  and  logical  jurists. 


CHAPTER  III. 

1.  To  arrive  at  a  proper  view  of  the  history  of 
Scottish  feudalism,  and  especially  of  the  casualty 
of  composition,  claimed  by  superiors  from 
purchasers  and  other  "  singular  successors "  on 
their  entry  to  lands,  and  to  determine  what  rules 
and  customs  affecting  it,  and  other  feudal  inci- 
dents, were  originally  feudal  unlaw,  created  in  one 
or  other  of  these  illegitimate  ways,  and  how  far 
this  feudal  unlaw  was  subsequently  condoned  and 
adopted  as  feudal  law  by  long  acquiescence  and 
practice  in  later  and  more  orderly  times,  it  is  neces- 
sary to  attempt  to  divide  Scots  history  into  periods 
approximately  delimited  according  to  the  prevalence, 
on  the  one  hand,  of  the  legitimate  authority  of 
King  and  people,  and,  on  the  other  hand,  of  the 
usurped  authority  and  violent  and  illegitimate  con- 
duct of  the  insubordinate  chiefs  and  their  over- 
grown military  forces  and  corrupt  feudal  Courts. 

2.  It  is  of  some  practical  importance  in  the  present 
inquiry,  as  well  as  historical  interest,  to  understand 
the  extent  and  consequence  of  the  legalising  opera- 
tion, in  favour  of  superiors,  of  later  practice  on  rules 
and  customs  which  were  originally  nothing  but 
unlaw ;     because    a    section    of    over-zealous    and 
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visionary  advocates  of  superiors'  interests  in  Parlia- 
mentary and  other  discussions  (which  began  about 
the  years  1886  and  1887,  and  are  still  pending  in 
a  halting  and  largely 'misunderstood  condition)  have 
contended  that  the  modern  practice  down  to  the  year 
1874  did  injustice  to  superiors  by  imposing  certain 
conditions  upon  their  privilege  of  claiming  composi- 
tion, omitting  to  observe  that  the  legalising  effect 
of  this  modern  practice  is  the  only  genuine  founda- 
tion, especially  in  existing  conditions,  for  this  and 
many  other  of  the  superiors'  privileges,  and  that 
disregard  of  such  practice,  if  justifiable,  -would 
naturally  and  logically  lead,  not  to  annulment  of 
the  conditions  of  the  privilege,  but  to  annulment  of 
the  privilege  itself.  This  point  will  be  more  fully 
dealt  with  in  Part  Second,  with  a  view  to  helping 
to"wards  a  just  final  settlement  of  the  much-debated 
question  of  the  proper  treatment  of  casualties. 


CHAPTER  IV. 

1.  Before  proceeding  with  the  inquiry  on  these 
lines,  it  is  necessary  to  rectify  an  inaccurate  and 
very  misleading  terminology.  The  term  "  feudal  " 
has  been  indiscriminately  applied  to  two  tenures 
essentially  distinct,  thus  erroneously  suggesting  that 
they  belong    to  the  same  class  of  tenure. 

It  will  help  to  avoid  a  too  common  confusion  of 
ideas  and  erroneous  inferences  if  in  the  present 
inqvdry  we  discard,  as  far  as  possible,  this  am- 
biguous term  in  describing  tenures,  and  adopt  words 
accurately  descriptive  of  the  essential  characters 
and  distinctions.  We  shall  accordingly  employ  the 
terms  "Military  tenure"  and  "Commercial 
' '  tenure ' '  to  distinguish  the  two  main  tenures 
dealt  with. 

2.  In  the  Military  tenure  (also  known  as  "  proper 
"feudal,"  or  "ward,"  or  "knight's  service,"  or 
under  other  special  names)  from  the  time  of  its 
introduction  into  Scotland,  superiors  granted  lands 
for  military  services  to  the  vassals  and  their  heirs. 
The  details  of  these  obligations  are  immaterial  to 
the  broad  view  of  tenures  at  which  we  are  aiming. 
In  this  tenure  at  first  (modified  somewhat  at  a 
later  date)  there  was  no  power  to  alienate  to  singular 
successors,    because  the   clannish   feeling   was   then 
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believed  to  run  in  the  blood,  and,  with  the  clan 
training  and  knowledge  of  locality,  to  make  the 
heir  a  more  spirited  and  efficient  soldier  for  the 
chief  than  a  stranger  would  or  could  probably  be. 
This  w^as  a  fair  ground  for  delectus  personce  in  the 
military  tactics  of  these  old  times.  Consequently 
it  was  natural  in  this  Military  tenure  for  the 
superior's  consent  to  be  necessary  to  alienation  to 
a  presumably  less  efficient  stranger  vassal,  and  it 
was  fair  for  the  superior,  if  he  consented,  to  seek 
compensation  or  "  composition  "  for  the  disadvan- 
tage or  damage  of  such  inefficiency. 

This  casualty  of  composition  in  it-s  original  form 
was  thus  payment  for  inferiority  of  fighting 
capacity,  just  as  the  casualty  of  ward  during 
the  vassal's  minority  was  a  larger  payment 
for  total  absence  of  that  capacity ;  these 
two  casualties  thus  originating  in  the  same 
feudal  principle.  Though  now  transferred  from 
the  Military  to  the  Commercial  tenure,  we  shall  find 
that  the  recollection  of  its  origin  in  this  way  aids 
greatly  the  solution  of  some  modern  questions  which 
would  otherwise  be  puzzling.  The  immimity  from 
composition  of  heirs  of  provision  in  a  destination 
enfranchised  by  the  superior's  approval  was  a  varia- 
tion of  this  practice  on  the  principle  of  adoption  or 
delegation  by  the  superior. 

3.  The  Commercial  tenure  (also  termed  somewhat 
inconsistently  "  improper  feudal  "  or  "  feu-farm,"  or. 
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in  an  early  form,  "  soccage ")  offered  no  true 
analogy  to  this.  It  was  simply  a  sale  of  lands,  with 
the  price  converted  into  a  perpetual  annuity  in 
money,  or  its  equivalent  in  various  forms.  That 
annuity  was  simply  debt;  and  it  has  never  been 
supposed  that  a  propensity  to  pay  one's  debts  runs 
in  the  blood  as  the  old  clannish  fighting  spirit  was 
thought  to  do.  The  money  feu-duties  were  also  too 
well  secured  heritably  to  leave  room  for  regarding 
such  nice  distinctions  of  the  personal  obligants  as 
of  importance,  if  such  distinctions  could  be  supposed 
to  exist  here.  ITie  admitted  ancient  right  of  the 
heir  excluding  the  superior  from  the  possession,  it 
was  of  no  real  consequence  to  him  who  the  possessors 
of  Commercial  holdings  might  be.  It  is  a  necessity 
of  commerce  that  these  so-called  feus  or  Commercial 
grants  be  marketable.  The  superior  himself,  indeed, 
had  the  first  interest — now  that  he  had  ceased  to  this 
extent  to  act  as  a  military  chief,  and  had  entered 
the  market  as  a  seller  of  land — to  offer  a  marketable 
title,  because  he  could  not  dispose  of  his  land  easily 
and  to  the  best  advantage  unless  by  offering  a 
marketable  title.  He  could  hardly  have  subjected 
his  lands  to  a  more  imprudently  depreciatory  con- 
dition in  his  market  than  to  offer  an  unmarketable 
title.  A  soimd  and  unbiassed  view  of  the  actual 
practice  wiU  show  that,  notwithstanding  some 
reiterated  opinions  to  the  contrary,  founded  on  super- 
ficial appearances,  it  really  proceeded  on  these  sane 
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and  businesslike  principles,  if  we  regard  only  such 
practice  as  was  not  violently  and  illegitimately 
interfered  with  in  disorderly  times. 

It  is,  indeed,  true  that,  during  a  distinctly  excep- 
tional and  limited  period  in  the  reign  of  Charles  I., 
when  superiors,  according  to  a  peculiar  temporary 
policy,  valued  despotic  power  over  their  vassals'  act- 
ings more  than  financial  results,  alienation  was  in 
fact  prohibited  in  certain  Commercial  feus  then 
granted.  It  was,  however,  found  necessary  to  do 
this  by  an  express  clause  of  prohibition,  inserted  in 
the  feu  charters  "  de  non  aUenando  sine  consensu 
"  superior um"  as  it  was  found  that  the  vassals  could 
alienate,  according  to  the  customary  law,  in  the 
absence  of  such  express  prohibition.  Authority  for 
this  statement  (which,  like  many  other  historical 
facts,  has  been  inexplicably  ignored  in  some  recent 
cases)  will  be  cited  in  its  proper  order  (Chapter 
XV.,  section  2).  The  point  has  an  important  bear- 
ing on  the  origin,  nature,  and  extent  of  the  casualty 
of  composition. 

The  true  vassalage  of  the  Military  tenure  was 
indeed  a  form  of  serfdom,  with  a  lack  of  independ- 
ence tolerable  by  a  liberty-loving  people  only  while 
the  age  of  violence  lasted,  because  then  deemed  a 
military  necessity  and  enforced  as  such.  The 
military  power  of  the  chief  was  here  the  overruling 
end;  and  the  personal  military  duties  to  him  were 
the  ruling  element  of  this  only  true  vassalage.     The 
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vassal  was  merely  a  fractional  part  of  a  great  fight- 
ing machine,  and  any  rights  granted  to  him  were 
mere  subordinate  adjuncts  of  his  function  as  such 
fractional  part,  which  naturally  left  no  room  for 
independence.  Any  such  subservience,  and  the  im- 
marketability  of  title  involved  in  it,  were  quite 
unnatural,  unnecessary,  and  impracticable  in  the 
Commercial  tenure,  as  well  as  inconsistent  with  the 
growing  ideals  of  liberty  at  the  time  when  this 
tenui'e  \\as  being  developed  in  Scotland  (Karnes' 
Tracts,  No.  3,  "Property,"  pp.  141-2;  No.  6, 
"  Regalities,"  p.  207).  On  the  contrary,  it  was 
one  of  the  first  requisites  for  proper  and  advan- 
tageous commerce  in  land,  and  in  the  interests  of 
the  superior  as  first  seller,  as  well  as  of  every  subse- 
quent seller  in  his  tiu'n,  that  a  marketable  title 
should  be  offered,  and  the  full  price  in  each  case 
obtained  which  such  a  title  alone  could  secure. 
Unless,  therefore,  we  assume  a  great  deficiency 
of  commercial  instinct,  common  sense,  and  love  of 
liberty  on  the  part  of  all  concerned,  whether  as 
superiors  or  vassals  (so-called) — an  assumption 
opposed  to  the  facts  of  old  Scots  history — there  is 
an  overwhelming  presumption  against  the  immarket- 
ability,  by  legitimate  customary  Scots  law,  of  Com- 
mercial grants,  rashly  alleged  by  some  visionary 
feudalists  and  their  copyists.  This  statement  of 
the  legitimate  customary  law  is  not  prejudiced,  but 
confirmed,  by  the  exceptional  cases  of  express  pro- 
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hibition  before  referred  to;  nor  is  it  prejudiced  by 
the  fact  (to  which  these  visionary  feudalists  give 
quite  unwarranted  weight)  that  there  were  long 
periods  of  prevalent  feudal  usurpation  and  violence 
which  might  cause  the  vassal's  right  of  alienation — in 
common  with  every  other  right  of  vassals — to  be 
temporarily  obstructed  or  frustrated  dt  facto.  Such 
violent  frustrations  might  as  reasonably  be  cited  as 
evidence  that  vassals  had  no  rights  whatever,  inde- 
pendent of  the  superior's  pleasure,  as  that  they  had 
not  this  particular  right  of  alienation  of  Commercial 
holdings. 

Feudal  customs  in  Scotland,  it  is  now  generally 
admitted,  grew  up  and  were  modified  gradually  as 
changing  conditions  required,  legitimately,  for  the 
general  welfare,  in  accord  with  their  peculiar  origin 
and  spirit  already  explained.  It  is  impossible  to  con- 
ceive, unless  in  disorderly  times,  of  conditions 
settling  regular  inalienability  of  Commercial  hold- 
ings, or,  indeed,  of  conditions  which  would  not 
continually,  and  soon  irresistibly,  tend  to  unsettle 
such  an  unnatural  and  impracticable  custom.  The 
mere  attempt  to  enforce  it  regularly  in  orderly  times 
would  have  led — like  other  attempts  to  interfere 
with  the  reasonable  liberties  of  the  Scots  people — 
to  such  continual  strife  and  clamour  aa  we  would 
have  heard  distinct  echoes  of  yet;  but  none  are 
perceptible  on  that  particular  head. 

The  Commercial  tenure,  though  it  has  been  termed 
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"  improper  feudal,"  is,  accurately  speaking,  not  a 
feudal  tenure  at  all,  although  evidently  introduced, 
and  having  its  more  harassing  conditions  enforced  at 
first,  by  the  overgrown  feudal  power.  It  has  only 
a  fabricated  superficial  resemblance  to  the  true 
feudal  tenure,  through  the  importation  of  feudal 
forms  into  it.  The  adoption  of  such  troublesome 
forms  was  quite  unnecessary;  for  a  simple  form  of 
transfer  and  publication  of  Commercial  grants,  with 
all  their  conditions,  both  temporary  and  permanent, 
could  have  been  adopted,  and  would  have  been 
equally  or  more  efficient.  This  palpably  unnatural 
introduction  of  feudal  forms  into  the  Commercial 
tenure  by  the  old  scribes  of  the  superiors  may  have 
arisen  partly  from  their  fondness  for  imposing 
formalities;  but  there  was  in  all  probability  a  more 
serious  design  underlying  it,  viz.,  to  aflford  a  pretext, 
by  the  analogy  thus  fabricated,  for  claiming  at 
favourable  opportimities  the  extension  of  the  system 
of  fines  and  casualties  of  the  Military  tenure  to  the 
Commercial  tenure,  to  which  they  had  no  natural 
application.  Force  would  naturally  be  required  at 
first  to  give  effect  in  practice  to  that  design;  but 
the  force  necessary  became  abundant  in  the  form  of 
the  overgrown  military  power  and  usurpations  of  the 
feudal  chiefs,  with  their  corrupt  feudal  Courts,  in 
the  disorderly  Second  period  of  Scots  history  to  be 
described.  It  will  further  be  pointed  out  in  Pai't 
Second  (Chapter  XIX.)  how  inconsistently  a  section 
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of  the  superiors  have  lately  sought  to  accept  this 
fictitious  analogy  when  operating  in  their  favour, 
but  to  declare  it  objectionable  and  seek  its  exclusion 
when  it  operates  against  them,  even  in  ways  settled 
by  immemorial  practice. 


CHAPTER  V. 

For  the  pxirposes  of  inquiry  on  the  lines  above 
indicated,  Scottish  history  may  be  divided  into  four 
periods,  viz.  :  — 

First. — The  early  legitimate  period  of  Scots  feudal 
law,  from  Malcolm  Canmore's  accession  till  shortly 
after  Bruce's  death ;  when  feudal  rules  originated 
mainly  in  the  legitimate  authority  of  King  and 
people,  for  general  beneficent  and  patriotic  p;irpoBes. 

Secojjd. — The  most  illegitimate  period  -of  Scots 
feudal  law,  divisible  into  two  stages  ;  its  first  stage, 
marked  by  the  usurped  power  and  violence  of  the 
feudal  chiefs,  extending  from  shortly  after  Bruce's 
death  till  near  the  end  of  the  sixteenth  century ;  and 
its  second  stage  marked  by  disorderly  conditions  of 
varying  kinds,  but  of  similarly  illegitimate  opera- 
tion, continuing,  mostly  in  an  intense  and  wide- 
spread form,  till  the  Revolution  of  1688;  and  pro- 
longed, mostly  in  a  less  intense  and  less  widespread 
form,  till  the  final  abolition  of  local  feudal  power 
and  military  influence  by  the  Heritable  Jurisdictions 
Act  of  1746  and  the  Tenures  Act  of  1747,  and 
allied  measures  about  the  same  date. 

Third. — The  early  modern  period,  orderly  but 
pusillanimous  ;  when  much  feudal  unlaw,  created  de 
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facto  in  the  disorderly  second  period,  was  incon- 
siderately condoned  and  adopted  by  practice  as  Scots 
feudal  Jaw;  extending  from  the  passing  of  these 
Acts  of  1746-7  till  1874. 

Fourth. — The  recent  period ;  characterised  by 
much  neglect  or  superficial  and  inconsistent  treat- 
ment, and  mistake  and  misapplication  of  Scots 
feudal  law — in  1874,  and  thereafter  till  the  present 
date. 


CHAPTER  VI. 

1.  In  the  First  period — the  most  legitimate 
period  of  Scots  feudal  law — there  are  three  Scots 
Acts  indicating  the  powers  of  vassals  in  Commercial 
feus  to  alienate,  without  consent  of  the  superior  or 
payment  of  composition,  unless  so  far  as  practice 
introduced  the  moderate  old  customary  fine  or 
census  upon  alienation,  common  under  all  feudal 
systems,  as  indicated  by  the  first  Lord  Meadow- 
bank's  researches  and  opinion,  which  will  be  quoted. 

The  first  of  these  Scots  Acts  is  the  Statute  of 
Alexander  II.,  which  authorised  an  insolvent's  lands, 
under  certain  conditions,  to  be  sold  for  payment  of 
his  debts,  the  purchaser  to  hold  of  the  same 
superior  as  the  insolvent  (Stat.  Alexr.  II.  cap.  24; 
Dalrymple,  pp.  97,  101).  It  is  provided  that  the 
purchaser  is  to  be  entered  "  sine  ohstaculo  aut 
"  questiane  aliquali,"  which  seems  to  indicate  and 
disapprove  an  early  aggressive  propensity  of  the 
feudal  chiefs  to  obstruct  alienations  and  claim 
ransom  or  "  composition  "  for  removing  the  obstruc- 
tion, a  propensity  which  did  not  fully  fructify  till 
the  succeeding  disorderly  period.  No  composition 
for  the  entry  is  provided  to  the  superior.  The  high 
character  of  Alexander  II.  as  a  ruler  testifies  to  the 
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soundness    and    justice    of    this    regulation    (Hailes' 
Annals,  p.   193). 

This  Statute  was  (contrary  to  some  writers'  state- 
ments) in  use  and  execution  till  superseded  by  the 
Act  1469,  cap.  36 ;  as  Karnes  proves  from  the 
Records  of  Chancery  (Karnes'  Tracts,  "  Execution," 
pp.  346,  347:  Ersk.  Inst.  II.,  12,  2).  The  Act  of 
1469,  creating  a  composition  of  a  year's  rent  on 
entry  of  creditors,  was  thus  substantially  an  aggres- 
sion upon  the  previous  free  privilege  of  vassals, 
under  this  older  Statute,  and  the  old  common  law 
apprising  process  to  be  described.  It  appears  to 
have  been  procured  by  the  insubordinate  feudal 
chiefs  in  most  disorderly  conditions,  to  be  described 
under  the  Second  period.  It  is  exceedingly  im- 
probable that,  in  both  of  these  Acts,  only  the  excep- 
tional case  of  entry  in  an  insolvent's  lands  would 
have  been  provided  for,  and  not  also  the  more  fre- 
quent and  more  urgent  case  of  ordinary  purchase, 
unless  the  ordinary  purchaser's  case  had  been 
already  provided  for  in  the  Commercial  tenure  by 
an  old  customary  law  natural  and  necessary  to 
commerce  in  land,  and  accordingly  admitted  in 
Commercial  grants  by  all  feudal  systems  as  far  hack 
as  there  was  feudal  law,  as  indicated  by  Lord 
Meadowbank's  researches  and  opinion,  to  be 
quoted.  The  extension  to  creditors  doing  diligence 
of  the  ordinary  purchaser's  right  of  entry  is,  on 
the   other    hand,   just   the    natural    and    invariable 
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development  of  such  a  right  of  alienation;  and  it  is 
just  that  natural  development  of  that  previously 
existing  natural  and  customary  right  which  the 
earlier  Act,  and  the  old  common  law  apprising  pro- 
cess, effected,  and  the  Act  of  1469  mutilated.  A 
recent  example  of  such  development  is  the  inclusion 
of  a  saleable  spes  snccessionis  in  an  estate  in  bank- 
ruptcy. There  is,  indeed,  some  evidence  that 
pledge  of  land  was  recognised,  and  entitled  the 
pledgee,  or  the  purchaser  upon  sale  by  him,  to 
entry  with  the  superior  before  the  earlier  Act  was 
passed,  and  without  the  need  of  statutory  authority 
(Dalrymple,  pp.  95,  96;  Reg.  Maj.  Lib.  3,  cap.  3 
and  5).  The  natural  reason  for  this  was  that  pledge 
is  an  inchoate  alienation,  and  therefore  enjoyed  the 
benefit  of  the  older  general  customary  law  permitting 
alienation  and  entitling  purchasers  to  entry  with 
the  superior.  If  that  customary  law  went  to  any 
extent  into  de  facto  frustration  during  the  following 
period  of  feudal  insubordination  and  violence,  that 
change  Avas  not  feudal  law,  but  feudal  unlaw, 
effected  by  such  violence,  and  which  was  not  proper 
to  be  followed  when  orderly  conditions  supervened. 
It  is  because  the  Regiam  Majestatem  recognises 
these  and  other  reasonable  ancient  Scottish  liberties, 
denounced  by  Edward,  that  it  is  believed  to  have 
been  originally  compiled  (largely  in  imitation  of 
English  law)  after  the  War  of  Independence  (Burton, 
vol.  ii.,  pp.  58  to  62). 
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2.  The  two  others  of  these  Scots  Acts  relating  to 
the  right  of  alienation  of  land  in  this  early  legiti- 
mate period  are  Bruce's  Acts  (2  Rob.  I.  cap.  19 
and  24).  The  latter  Act  follows  the  then  recent 
English  Statute  "  Quia  emptores  terrarum."  It 
will  be  convenient  to  discuss  it  first  as  a  reputed 
Statute,  and  afterwards  to  deal  with  the  question 
whether  the  English  Act  was  really  followed  in  this 
formal  way,  or  more  probably  merely  by  a  royal 
order  confirming  the  ancient  customary  alienability, 
and  ordering  its  observance  in  the  same  way  as 
expressed  in  the  English  Act.  The  Act  provides 
that  vassals  may  alienate  their  feus,  wholly  or 
partly,  and  that  the  lands  so  alienated  shall  be  held 
of  their  superiors,  and  not  of  the  alienor.  It 
provides  no  composition  to  the  superior  as  a  con- 
dition of  entry.  That  apparently  did  not  prevent 
the  introduction  in  practice  of  the  moderate  old 
customary  fine  or  census  upon  entry  before  referred 
to,  common  to  all  feudal  systems,  which  fine  or 
census  was  subsequently  expanded  in  practice  into 
the  later  claim  of  composition  in  its  original  form. 
This  enactment,  as  affecting  Commeixial  grants,  was 
in  all  probability  only  declaratory  of  the  old  cus- 
tomary law  before  referred  to,  and  intended  to 
strengthen  the  hands  of  vassals  against  recalcitrant 
and  aggressive  superiors.  Dalrymple  narrates  how 
the  frustration  of  this  salutary  grant  or  confirma- 
tion of  liberty  to  the  smaller  proprietors  and  their 
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dependants  was  due  to  the  insubordinate  action  of 
the  feudal  chiefs,  which,  it  is  thought,  ought  pro- 
perly to  have  been  disregarded  as  soon  as  orderly 
conditions  supervened.  He  says  (p.  88) — "  The 
Statute  Quia  Emptores  could  not  he  put  into 
execution  in  Scotland,  as  it  was  in  England.  On 
the  contrary,  superiors,  according  to  their  interest 
or  caprice,  refused  to  receive  those  who  pretended 
to  enter  in  virtue  of  it." 
It  has  been  alleged  by  some  that  this  Act  of 
Bruce's  went  immediately  into  disuse,  and  its 
authenticity  has  also  been  questioned. 

Dalrymple's  statement,  and  the  notorious  feudal 
insubordination  and  violence  of  the  Second  period 
to  be  described,  commencing  soon  after  its  enact- 
ment, show  that  any  such  de  facto  disuse  of  the 
liberty  of  alienation  was  merely  violent  frustration, 
as  above  indicated;  though  its  prohibition  of  sub- 
infeudation— a  quite  separable  enactment — evidently 
went  into  disuse,  because  the  supposed  reason 
narrated  for  this  prohibition  was  evidently 
erroneous;  and,  as  this  was  soon  established,  there 
remained  no  reason  for  its  enactment  or  enforce- 
ment, and  subsequent  Acts  and  practice  recognised 
subinfeudation.  The  imperfection,  possibly  wilful 
destruction,  of  records,  for  the  few  years  between 
its  enactment  and  its  violent  frustration,  account 
sufficiently  for  the  absence  of  any  other  subsisting 
records   of   the   enforcement   of   this    free   right   of 
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alienation  than  such  traditionary  accounts  and  the 
inherent  probabilities.  Karnes  says  vassals  were 
"  robbed  "  of  their  right  of  free  entry  under  this 
Act,  and  that  this  "  is  not  easy  to  be  accounted 
' '  for  ' ' ;  but  the  description  of  the  disorderly  Second 
period  will  leave  no  reasonable  doubt  as  to  the 
nature  of  the  violent  frustration  (see  Karnes'  Notes, 
No.  18,  p.  447).  In  orderly  periods  there  was 
evidently  no  absolute  disuse  of  this  right  of  aliena- 
tion so  far  as  concerned  Commercial  holdings,  but 
merely  a  burdening  of  it  in  practice  by  the  cus- 
tomary feudal  fine  or  census.  The  superior's  reten- 
tion of  the  public  title  was  no  more  than  a  security 
right  for  this  customary  payment  upon  entry, 
whether  by  heirs  or  singular  successors,  and  never 
could  or  actually  did,  in  orderly  times,  prevent 
alienations,  any  more  than  successions ;  as  the 
researches  of  Lord  Meadowbank  and  others  to  be 
cited  will  show. 

As  to  the  authenticity  of  the  Act,  that  is  not 
doubted  by  Dalrymple,  nor  by  Kames  in  his  Tracts 
and  Notes  before  refei-red  to.  The  Act  is  printed 
in  Duff  on  Deeds,  pp.   143,   144. 

Notwithstanding  its  politic  preamble  about  pro- 
tecting superiors'  interests  (perhaps  sarcastic,  in 
view  of  their  relations  then  to  the  Crown),  its  sub- 
stantial purpose — the  pressing  need  of  that  critical 
moment — was  evidently  to  confirm  and  establish 
securely    (as    far   as   the    legitimate    power    of   the 
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sovereign  could  do  so)  the  freedom  of  the  smaller 
proprietors  and  their  dependants  from  the  despotic, 
and  at  that  moment  most  pernicious,  control  of  the 
great  feudal  chiefs.  On  general  grounds,  it  was 
just  such  a  grant,  or  rather  confirmation,  of  a 
natural  and  necessary  liberty  as  was  to  be  expected 
of  such  a  champion  of  liberty  when  the  spirit  of 
liberty  was  abroad.  That  liberty  was  a  residue  of 
the  popular  liberties  of  the  ancient  Scoto-Saxon 
constitution,  so  obnoxious  to  Edward. 

There  was  palpably,  however,  in  addition,  an 
overwhelmingly  strong  special  practical  reason  for 
Bruce's  following  of  this  English  Act,  according  to 
a  natural  and  common  Scots  custom  of  imitation 
in  good  legislation.  The  English  Act,  passed  in 
1290,  was  evidently  intended  by  the  astute  Edward 
and  his  advisers  (like  other  similarly  suggestive 
things  done  by  them  about  the  same  date)  at  this 
most  critical  period  when  they  were  in  close  counsel 
for  the  subjugation  of  Scotland  by  guile  or  force, 
as  a  suggestion  to  the  Scots  people  that  there  would 
be  more  liberty  under  the  English  than  under  the 
Scots  regime  for  the  smaller  proprietors  and  their 
dependants,  who  were  the  chief  supporters  of  the 
cause  of  the  nation  and  of  freedom,  and  who  doubt- 
less had  some  foretaste  even  then  of  the  oppressive 
propensities  of  the  great  feudal  chiefs,  which  were 
to  attain  such  dreadful  overgrowth  in  the  next 
epoch.        It    was    a    suggestion    to   them   that    the 
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English  regime,  by  such  or  similar  grants  of  liberty, 
would  check  the  growth  of  this  threatened  internal 
feudal  oppression,  and  that  they  could  only  escape 
from  Edward's  power  to  fall  under  this  equally  or 
more  grievous  internal  oppression.  It  was  thus  a 
step  in  an  attempt  to  detach  them  from  their  allegi- 
ance to  the  national  cause.  It  is  doubtful  whether 
Edward,  with  all  his  astuteness,  and  his  too  intimate 
knowledge  of  the  insubordinate  Scots  feudal  chiefs, 
can  have  foreseen  how  exceedingly  true  his  prog- 
nostication was  ultimately  to  become,  in  the 
disorderly  Second  period  to  be  described,  following 
Bruce's  death.  Bruce  would  naturally  expect  the 
re -establishment  permanently  of  the  better  internal 
conditions  of  the  earlier  period,  after  the  alien 
oppression  should  be  repelled.  In  this  view,  there 
could  hardly  have  been  a  worse  tactical  error  on 
his  part  than  to  omit  to  respond  with  a  similar 
grant  of  liberty  and  protection  to  the  very  classes 
who  were  his  chief  supporters,  and  thus,  in  the 
struggle  for  liberty,  to  let  himself  be  outbid  by 
the  alien  oppressors  in  grants  or  promises  of  liberty 
to  his  supporters.  It  is  strange  that  it  should  be 
doubted  whether  such  a  skilful  tactician  would  make 
Buch  an  obviously  necessary  countermove,  in  one 
form  or  another,  according  to  tradition. 

Moreover,  most  of  the  great  feudal  chiefs,  in  con- 
trast to  the  exemplary  conduct  of  these  smaller 
proprietors   and   their   dependants,    had   proved    so 
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rebellious  and  even  treacherous  to  the  national 
cause,  that  it  became  a  prudent  and  actual  part 
of  Bruce' s  policy  to  reduce  the  former  and  curb 
their  power,  as  well  as  to  free,  protect,  and  reward 
the  latter  (Tytler,  vol.  i.,  pp.  108,  109,  115,  125, 
126,  137,  138,  141,  145,  200,  239;  vol.  ii.,  pp.  7, 
207).  The  loyal  chiefs  would  appreciate  this  policy ; 
while  the  disloyalists*  were  justly  and  prudently 
deprived  of  powers  which  they  had  abused.  In 
these  circumstances  it  is  difficult  to  see  why  Bruce's 
characteristic  and  timely  Act  or  order,  and  Dal- 
rymple's  extremely  probable  account  of  its  violent 
frustration,  should  be  doubted. 

Considerable  doubt  has,  however,  been  thrown 
on  the  alleged  formal  enactment  of  this  Act ;  and 
it  will  be  observed  that  the  foregoing  arguments, 
while  strongly  in  favour  of  the  inherent  probability 
— virtual  tactical  necessity — of  Bruce's  following 
of  the  second  part  of  Edward's  Statute  in  favour  of 
the  freedom  of  vassals,  are  rather  against  his 
following  of  the  first  part,  in  favour  of  the  great 
insubordinate  chiefs,  as  superiors.  The  following 
alternative  hypothesis  is  accordingly  suggested  as 
probably  indicating  substantially  the  necessary  and 
actual  procedure  in  such  peculiar  circumstances :  — 
Bruce  points  out  to  his  Council  that  Edward  has 
been  attempting  to  detach  from  their  allegiance  his 
chief  supporters,  the  smaller  proprietors  and  their 

*  See  Note  on  pp.  42  to  44. 
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dependants,  by  such  grants  and  promises  of  free- 
dom ;  and  argues  the  urgent  need  of  granting 
similar  freedom  under  his  regime,  for  that  and 
other  reasons  above  indicated.  He  also  points  out 
the  ancient  right  of  alienation  in  Scotland,  indicated 
by  the  Act  of  Alexander  II . ,  and  in  other  ways ; 
and  perhaps  also  that  he  had  already  followed  it  to 
some  extent  in  his  recent  Act  2,  Rob.  I.,  cap.  19 
(upon  which  the  older  apprising  process,  to  be 
described,  seems  to  have  been  founded).  He  points 
out  also  the  obstacles  illegitimately  put  in  the  way 
of  the  exercise  of  that  ancient  right,  by  the  insub- 
ordinate chiefs,  and  the  ransoms  demanded  by  them 
for  their  removal,  and  their  pernicious  influence 
then,  which  this  practice  abets.  He  may  also  point 
out  especially  the  customary  alienability  of  Com- 
mercial feus  (mostly  in  the  hands  of  the  smaller 
proprietors,  who  supported  him)  according  to  feudal 
law  generally,  even  under  more  rigorous  foreign 
systems  (as  afterwards  shown  by  Lord  Meadow- 
bank).  As  a  royal  order  was  then  sufficient  to 
institute  or  confirm  a  law  or  custom,  he  accordingly 
orders  that  the  old  customary  alienability  be 
respected  and  observed  in  Scotland,  in  the  same 
way  as  in  England  under  the  recent  English  Statute. 
The  English  Statute  being  thus  referred  to,  as 
necessary  to  be  followed  to  this  extent — copies  of 
it  are  used  to  explain  this  royal  order.  Latterly 
some  scribe,  exceeding  his  warrant  (perhaps  wishing 


42  FEUDALISM   IN   SCOTLAND 

the  superiors  also  to  get,  or  interested  in  their 
getting,  their  share  of  benefit  under  the  Act)  copies 
out  the  whole  English  Act,  altered  so  as  to  make 
it  appear  a  substantive  Scots  enactment,  instead 
of  a  mere  explanation  of  the  royal  order.  Such 
an  order,  confirming  the  ancient  custom  in  this 
less  formal  way,  would  naturally  be  opener  than 
a  formal  Act  to  impairment  by  the  superadding 
in  practice  of  the  customary  feudal  fine  or  census 
upon  alienation. 

This  Act,  or  some  equivalent  royal  order  as  con- 
cerns alienability,  besides  its  other  good  qualities, 
was  one  of  the  assurances  or  confirmations  of  the 
ancient  freedom  given  by  the  wise  patriot  King  to 
the  classes  of  his  people  whom  he  had  proved  most 
patriotic ;  and  it  was  evidently  the  classes  who  had 
proved  most  unpatriotic  who,  in  the  following  dis- 
orderly period  about  to  be  described,  more  or  less 
de  facto  frustrated  it,  and  the  old  custom  which 
it  confirmed — or,  correctly  speaking,  impaired  it 
by  burdening  it  in  practice  with  payment  of  the 
customary  feudal  fine  or  census.  This  impairment 
was  feudal  unlaw,  only  made  law  by  condonation 
and  adoption  by  practice  in  later  orderly  but  pusil- 
lanimous periods,  and  subject  to  all  the  conditions 
imposed  by  this  practice  till  1874. 

Note.  It  is  interesting  and  suggestive  in  this 
question  to  observe  how  distinctly  personal  a 
note  there  probably  was  in  Bmce's  resent- 
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ment  at  the  defection  of  these  disloyal  chiefs. 
The  hollow  square  for  repelling  cavalry, 
which  Wallace  introduced  from  Flanders,  was 
skilfully  perfected  by  Bruce  into  the  form 
which  it  retained  substantially  till  quite 
recent  times.  In  common  with  other  close 
formations,  it  is  now  menaced  by  improved 
gunfire.  At  its  inception  it  was  menaced 
by  the  same  thing  in  another  foiTQ — the 
English  archery.  Its  close  formation  could 
no  more  endure  the  sustained  attack  of  these 
fine  bowmen  than  it  could  endure  the  un- 
checked rapid  gunfire  of  the  present  day. 
Fortunately,  the  archers  were  very  easily 
dispersed  by  cavalry.  It  was  accordingly 
necessaiy  to  support  the  spearmen  by  cavalry 
ready  for  this  duty,  whenever  the  English 
archers  were  near.  But — alas,  for  the 
earlier  stages  of  the  struggle — it  was  the 
great  feudal  chiefs,  so  largely  insubordinate, 
who  mainly  controlled  the  cavalry.  They 
deserted  Wallace  in  a  body  at  the  critical 
moment  at  Falkirk,  in  circumstances  of  the 
greatest  treachery ;  the  Scottish  squares 
being  consequently  destroyed  by  the  archers, 
and  the  battle  lost,  with  the  direst  results 
(Tytler,  vol.  i.,  pp.  141,  145.)  Their  con- 
duct then  is  easily  explained  by  Wallace's 
opposition  to  their  illegitimate  encroach- 
ments and  tyranny,  and  his  attempt  to  sub- 
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vert  these,  as  well  as  those  of  Edward 
(Chapter  XVII.).  But  the  explanation  is 
no  excuse,  showing  how — inverting  their 
proper  function  (Chapters  I.  and  XIV.) — 
they  thrust  their  selfish  interests  before  the 
most  vital  interests  of  the  country  in  its 
great  crisis  ;  the  exact  reverse  of  Wallace's 
heroic  conduct.  The  danger  of  similar 
treacherous  frustration  of  his  own  favourite 
tactic  must  have  distressed  and  exasperated 
Bruce  exceedingly  in  the  earlier  critical 
period     of     the     struggle.  It     probably 

accounts,  to  some  extent,  for  what  has  been 
called  Bruce's  vacillation  at  the  earliest 
stage,  but  which  was  probably  strategy  im- 
posed by  disagreeable  necessity,  till  he  could 
secure  the  necessary  support  for  his  arduous 
task  which  these  deserters  ought  to  have 
supplied.  Bruce's  keen  resentment  per- 
sonally, and  as  an  accomplished  soldier,  at 
their  thus  obstructing  his  claim  to  the  CroxsTi 
by  frustration  of  his  OAvn  favourite  tactic, 
added  to  his  patriotic  feelings,  and  his 
motives  of  justice  and  policy  above  indicated, 
made  it  inevitable  that  he  should  make  the 
combined  move  against  such  internal  enemies 
and  countermove  against  external  enemies, 
which  this  Act  or  royal  order  evidently 
amounts  to,  in  addition  to  its  general  good 
policy. 


CHAPTER  VII. 

1.  The  Second  period  was  the  most  disorderly 
period  of  Scottish  history.  It  was  ushered  in  by 
the  death  of  Bruce,  succeeded  by  much  weaker, 
though  at  first  mostly  well-meaning,  sovereigns. 
In  its  first  stage,  of  about  two  centm-ies,  the  legiti- 
mate power  of  King  and  people  was  frequently  for 
long  periods  virtually  suppressed  by  the  violence  of 
the  insubordinate  feudal  chiefs,  whose  military 
power  then  acquired  an  inordinate  growth. 

There  is  ample  evidence  in  history  (as  well  as 
illustration  in  literature)  of  the  general  disorder  of 
this  stage.  It  is,  indeed,  so  notorious  that,  so  far 
as  concerns  this  more  ancient  part  of  our  inquiry, 
there  is  fortunately  no  need  to  complicate  the 
inquiry  further  than  to  give  indications  of  it  here ; 
our  aim  being  to  arrive  at  broad  views  of  the  pre- 
vailing influences  and  their  effects  in  each  period, 
rather  than  to  trace  their  operation  in  detail,  ex- 
cept as  regards  our  special  subject,  the  law  of 
casualties ;  and  it  being  sufficient  for  that  purpose 
to  co-relate  accepted  facts  of  ordinary  history  with 
legal  history  affecting  the  casualties  and  law  in 
question,  and  to  draw  the  proper  inferences.  These 
will  be  found  to  agree  with  old-estabhshed  practice 
and  refute  recent  errors.       The  historians  cited  give 
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generally  the  original  sources  of  their  information ; 
but  it  is  not  doubt  as  to  the  historical  facts  at  this 
stage,  but  modern  inattention  to  them  and  their 
import,  that  has  led  to  novel  and  serious  errors  by 
the  Court  and  others  in  recent  cases. 

With  regard  to  the  more  recent  aggressions,  more 
closely  affecting  the  present  imsatisfactory  state  of 
the  law  of  casualties,  we  shall,  however,  go  more 
minutely  into  the  Parliamentary  and  other  original 
records. 

A  well-kno^vn  statesman,*  in  a  recent  address  at 
St.  Andrews,  described  the  barbarism  of  Scotland 
all  through  the  fifteenth  and  sixteenth  centuries  as 
incapable  of  exaggeration,  and  little  else  than  "  the 
"  reign  of  naked  violence,  of  unblushing  cupidity, 
"  of  relentless  cruelty  .  .  .  savage  murders, 
"  followed  by  vendettas,  are  found  in  every  page. 
"  In  the  absence  of  effective  justice,  each  individual 
"took  the  law  into  his  own  hands."  Tytler 
records  the  lawlessness  and  disorder  of  the  period 
(Tytler,  vols.  ii.  to  v.).  For  example  (vol.  iv., 
pp.  189,  190),  "  The  Constitution  of  Scotland  at 
"  this  period  invariably  encouraged  some  powerful 
"  family  in  the  aristocracy  to  monopolise  the 
"  supreme  power  in  the  State;  and  as  the  manner 
"  by  which  they  effected  this  purpose  was  the  same 
"  in  all  cases,  by  a  band,  namely,  or  coalition  with 
"  the  most  powerful  persons  in  the  country,  so  the 

*  Lord  Rosebery. 
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' '  mode  adopted  by  their  enemies  for  their  ruin  and 
"  discomfiture  was  equally  uniform,  a  counter 
"  coalition  headed  by  the  sovereign  whom  they  had 
"  oppressed,  and  held  together  by  the  hopes  of 
"  sharing  in  the  spoils  which  they  had  amassed 
"  during  their  career."  Further  (vol.  iv.,  pp.  178), 
"  The  rights  of  the  sovereign,  the  constitution  of 
"  the  great  national  council,  and  the  authority  of 
"  the  law  were  not  only  despised  and  outraged  with 
"  impunity,  but,  with  a  shameless  ingenuity,  were 
"  made  parties  to  their  own  destruction."  Dal- 
rymple  (pp.  105,  106)  also  refers  to  the  "  national 
'  ■'  misery  ' '  resulting  from  the  extensive  practice  of 
disorderly  and  oppressive  Acts.  These  insub- 
ordinate feudal  chiefs,  as  a  rule,  stopped  at  nothing 
for  their  selfish  ends,  even  offering  at  times  for 
these  ends  to  sell  the  kingdom  to  England  (Tytler, 
vol.  iv.,  pp.  171  to  179,  188  to  201,  236  to  239, 
256  to  266,  279  to  282).  Their  great  military 
power  enabled  them  to  defy  law  and  order,  almost 
to  their  total  annulment,  and  in  their  frequent 
coalitions  or  "  bands  "  they  made  the  King  a  mere 
puppet  in  their  hands,  consequently  making  the 
sham  Parliament  also,  which  he  controlled,  into 
puppets  controlled  by  them  in  his  name  (Tytler, 
vol.  ii.,  pp.  143,  207,  210,  211;  vol.  iii.,  pp.  26, 
93;  vol.  iv.,  pp.  38,  112,  113,  122,  123;  Burton, 
vol.  ii.,  pp.  419  to  434;  vol.  iii.,  pp.  14,  15,  16, 
32  ;    Dalrymple,   p.    138).        While  divergent  views 
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have  been  expressed  as  to  the  theoretical  rights  and 
powers  of  King,  chiefs,  and  people  in  this  period 
(Stuart,  pp.  225  to  242),  the  plain  outstanding  fact 
is  that  feudal  violence  and  usurpations  de  facto  dis- 
placed all  else. 

2.  That  would  have  been  an  exceedingly  strange 
period  for  the  Court  to  choose  to  hegvTi  to  deem 
Acts,  especially  those  affecting  the  claims  of  these 
usurping  feudal  chiefs,  to  become  suddenly,  abso- 
lutely, and  entirely  authoritative,  according  to  the 
now  too  common  erroneous  statement,  which  is 
really  as  contrary  to  sound  principle  and  the  require- 
ments of  the  facts  as  it  is  to  the  actual  practice  of 
the  learned  and  discriminating  old  Scotch  Courts. 
On  the  contrary,  such  vast  disorder  cannot  have  left 
much  room  for  legitimate  law-making  in  any  shape, 
statutory  or  customary;  and,  accordingly,  subse- 
quent adoption,  with  all  necessary  qualifications, 
of  the  alleged  Acts  and  laws,  so  far  as  approved  by 
the  Court  or  the  people  in  later  orderly  times — the 
first  distinctly  orderly,  deliberative  element  in  them 
— ^was,  more  clearly  than  ever,  indispensable  to  their 
legitimation  and  to  public  safety.  The  native  mild 
Scots  feudalism,  with  its  high  ideal  and  useful  pur- 
pose, was  for  the  time  perverted  by  these  usurpa- 
tions into  a  foreign  caricature  of  itself,  with  bar- 
barous results.  In  such  an  unruly  period,  no  rigid 
rule  of  authority  can  be  properly  applicable.  The 
old  Scots  mind  was  sufficiently  logical  and  practical 
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to  perceive  that.  It  was  characteristically  watchful 
against  the  dangerous  seductions  of  specious  form 
and  presvimptuous  ritual;  and  consequently  not  to 
be  weakly  deceived  by  the  assumption  of  the  garb 
of  Statutes  by  alleged  laws  of  evidently  disorderly 
origin.  In  this  characteristically  native  discrimin- 
ating spirit  the  legitimate  native  law  of  these 
so-called  Statutes  was  during  all  the  centuries  intel- 
ligently evolved  in  Scotland,  and  can  only  be  con- 
sistently developed  in  the  same  native  discriminating 
spirit,  seeking  reality,  and  preferring  it  to  form, 
however  presumptuous.  The  notion  of  some  writers 
that  Scots  Acts  suddenly  leaped  into  absolute 
authority  in  James  I.'s  reign  is  founded  on  the 
erroneous  idea  that  he  quelled  the  previous  disorder  ; 
but  the  truth  is  that  he  only  made  a  gallant  attempt 
to  do  so,  and  that  subsequent  periods  have  the  old 
disorder  and  a  corresponding  lack  of  authority;  at 
all  events,  less  authority  than  the  decisions  of  the 
King's  other  advisory  Council  or  Court. 

None  of  the  authorities  hold  definitely  that,  when 
modem  custom  can  be  construed  consistently  with 
the  older  Acts  of  the  early  legitimate  period,  they 
are  entirely  unauthoritative,  at  least  in  the  form  of 
the  custom  presumably  instituted  or  confirmed  and 
explained  by  them  (Ersk.  Prin.  I.,  1,  12.  13). 

It  is,  on  the  one  hand,  easy  to  understand  why 
the  feudal  usurpers  and  oppressors  of  the  disorderly 
Second  period,  with  their  visionary  advisers  following 
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despotic  foreign  precedents  in  their  biassed  way, 
contrary  to  Scots  Acts  and  common  law,  who  had 
gi'asped  de  facto  undue  influence  over  Scots  law- 
making, sought  to  shut  the  door  on  Bruce  and  the 
other  great  legitimate  lawmakers,  and  made  use  of 
the  disorderly  conditions  to  procvu'e  such  exclusion. 
The  defence  by  the  latter  of  the  people's  ancient 
liberties  and  general  welfare  was,  if  admitted  in 
Council,  highly  inimical  to  the  feudal  tyranny  and 
aggressions.  It  is,  on  the  other  hand,  more  difficult 
to  understand  why  such  repudiation  of  the  Acts  and 
customs  of  the  early  legitimate  period  should  have 
been  more  or  less  perpetuated  after  the  close  of  the 
disorderly  Second  period.  Pre-occupation  with  other 
burning  questions,  and  a  persistent  residue  of 
illegitimate  influences,  seem  the  most  probable 
explanations. 

In  truth,  to  make  so  much — in  determining  what 
is  the  legitimate  Scots  feudal  law — of  the  alleged 
authority  of  the  despicably  weak  and  disorderly 
regimes  of  the  fifteenth  century,  and  so  little  of  the 
authority  of  the  early  legitimate  period,  culminating 
in  Bruce's  strong  patriotic  regime,  reinforced  by  its 
thorough  backing  by  the  Scots  people,  is  like  build- 
ing a  house  without  its  fovmdation. 


CHAPTER  VIII. 

1.  James  I.  and  James  III.  both  lost  their  lives 
in  consequence  of  their  ineffectual  attempts  to  end 
the  disorderly  regime  of  the  usurping  chiefs  and 
restore  legitimate  authority.  James  II.  escaped  the 
same  fate  by  little  more  than  an  accident.  The 
death  of  James  V.  from  acute  melancholy  is  also 
attributable  to  disasters  caused  by  the  insubordina- 
tion of  the  chiefs.  James  IV.  was  not  spared  to  risk 
a  similar  fate  at  their  hands,  being  too  early  en- 
tangled by  an  equally  headstrong  politicenne,  and 
drawn  on  foolishly  to  his  death. 

To  legitimise  the  insubordinate  and  aggressive 
action  of  the  chiefs  (of  which  some  particulars  still 
more  directly  relevant  to  our  special  subject  are 
about  to  be  given)  they  would  have  had  to  be  absolute 
monarchs  de  jure  in  their  respective  districts;  but 
no  such  title  was  ever  warranted  or  recognised  since 
the  unification  of  Scotland.  Even  under  the  more 
rigorous  French  feudal  system,  though  the  feudal 
chief  had  anciently  the  right  to  veto  a  new  law  in 
his  district,  he  had  no  power  to  make  new  laws,  still 
less  to  create  new  legal  claims  or  annul  others'  rights 
in  his  own  favour.    A  fortiori  this  rule  applied  to  the 
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beneficent  legitimate  Scots  feudal  system.  Even 
according  to  these  foreign  feudal  rules,  as  well  as 
legitimately  under  the  milder  Scots  law,  including 
the  Act  1425,  cap.  48,  these  chiefs  were  legally 
incapable  individually  of  making  particular  new 
laws,  and  collectively  of  disestablishing  generally 
the  mild  legitimate  Scots  feudal  system — the  founda- 
tion of  their  own  titles,  and  of  the  peculiar  leniency 
of  their  own  tenures — and  substituting  the  despotic 
foreign  system  or  its  severer  rules.  "VNliile  Scottish 
feudalism  is  often  referred  to  generally  as  a  natural 
growth,  the  tyrannical  elements  thus  added  to  it 
were  neither  natural  nor  legitimate. 

2.  The  violent  action  of  the  various  coalitions 
of  these  feudal  chiefs  tended  at  times  to  the  estab- 
lishment of  an  oligarchy,  and  that  might  have  been 
the  actual,  and  in  effect  legitimised,  though  revolu- 
tionary result,  had  any  such  coalition  been  sufficiently 
strong  and  permanent  to  get  an  operative  Parliament 
established,  with  theirs  as  the  ruling  voice  in  it.  As, 
however,  no  operative,  or  even  deliberately  advisory, 
Parliament  was  in  fact  established  in  Scotland,  there 
was  (contrary  to  some  hasty  opinions)  no  legitimate 
oligarchy  in  Scotland;  and  the  legitimate  power 
accordingly  remained  in  King  and  people — ulti- 
mately in  the  latter,  according  to  excellent  Saxon 
traditions  and  their  imderlying  principles,  unaltered 
here  by  alien  conquest,  as  is  more  fully  explained 
in   Chapter   XIV.        Tlie   recent  ignoring  of  these 
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realities  and  peculiarities  of  the  Scots  constitution, 
and  of  the  historical  facts  substantiating  them,  has 
led  lately  to  novel  and  fundamental  errors  to  be 
described. 

In  reference  to  the  insurrection  of  the  chiefs 
against  James  III.  consequent  on  his  repeated 
attempts  to  quell  the  usurpations  and  restore  legiti- 
mate authority,  Tytler  says  (vol.  4,  p.  281),  "  Whilst 
' '  the  pretext  used  by  the  barons  was  resistance  to 
"  royal  oppression  and  the  establishment  of  liberty, 
"  the  middle  classes  and  the  great  body  of  the  people 
"  took  no  share.  They  did  not  side  with  the  nobles, 
"  whose  efforts  on  this  occasion  were  entirely  selfish 
"and  exclusive;"     (See  also  Burton,  vol.  3,  p.  38.) 

3.  While  the  grave  nature  of  this  insubordination 
and  aggression,  as  frustrating  the  ancient  rights  and 
liberties  of  a  people  with  such  history  and  traditions, 
is  apparent  at  a  glance,  a  further  aggravation  be- 
comes discernible  when  the  disloyalty  of  these  chiefs 
is  judged  by  their  own  principles  of  government, 
or  what  should  in  consistency  have  been  their  own. 
The  Scottish  sovereigns  were  no  alien  conquerors 
who  extorted  a  pseudo-loyalty  by  force,  or  purchased 
it  merely  by  grants  of  money  or  land,  or  who  wasted 
the  cormtry  by  dynastic  disputes  of  no  importance 
to  the  welfare  of  the  people.  They  were  native 
princes,  not  merely  claiming  a  formal  allegiance  as 
sovereigns,  but  winning  a  true  devotion  as  patriarchs 
and  leaders  of  their  own  people.     Till  their  later 
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decadence  in  England,  from  causes  which  will  be 
touched  upon,  the  Scottish  sovereigns  generally 
merited  such  devotion  by  their  persistent,  though 
largely  frustrated,  efforts  to  protect  the  ancient 
rights  and  liberties  of  the  people  at  all  hands.  Their 
patriotism,  so  illustrated,  shines  brilliantly  amid 
the  darkness  of  a  lawless,  truculent,  and  sordid  age, 
as  the  White  Cross  of  St.  Andrew — fit  emblem  of  their 
true  chivalry — gleams  from  out  its  dusky  back- 
ground. There  was  thus  an  element  of  humanity 
of  a  widely  honoured  kind,  a  legitimacy,  a  natural 
and  genuine  dignity  in  Scottish  royalty,  to  which 
it  would  be  hard  to  find  a  parallel  in  the  neighbour- 
ing states  of  that  age,  overrvm  as  these  were  by 
rapacious  alien  conquerors. 

The  memory  of  a  long  array  of  these  patriotic 
native  Kings,  lingering  among  the  warm-hearted 
Highlanders  long  after  that  Kingly  character  had 
for  the  time  deteriorated,  was  the  main  source  of 
their  great  loyalty  in  the  struggles  of  the  eighteenth 
century. 

In  extreme  contrast  stand  the  feudal  chiefs  of  the 
fifteenth  centm-y.  No  such  humanity,  loyalty,  or 
genuine  patriotism  characterised  these  marauders, 
who  deemed  King,  proprietor,  and  peasant  alike  fit 
for  spoil,  and  stopped  at  nothing  for  that  end.  In- 
subordination to  their  native  Kings,  -with  such  ex- 
ceptionally strong  claims  to  allegiance,  was  a  thing 
to  be  abhorred  by  these  chiefs,   according  to  their 
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own  principles  of  government,  if  they  had  any  con- 
sistent regard  for  such. 

The  feudal  system  was  but  an  artificial  mercenary 
thing,  of  a  distinctly  lower  ordei-  than  the  ancient 
Scottish  patriarchal  system,  which  to  some  extent 
resembled — probably  in  some  measure  imitated — 
the  Highland  clan  system  or  its  patriarchal  proto- 
types, all  of  a  higher  and  more  humane  type  than 
feudalism.  Feudalism  was  but  an  intrusive  growth 
upon  this  ancient  patriarchal  system ;  and  the 
Scottish  sovereigns,  at  least  till  the  later 
degenerates,  accepted  it  only  in  a  much  modified 
form,  never  exercising,  or  soon  renouncing  or 
moderating,  the  more  harassing  claims  set  up  by 
the  feudal  chiefs  against  their  vassals,  which  reduced 
the  system  illegitimately  to  a  still  baser  type. 

The  aggressions  of  these  chiefs,  the  fruits  of 
their  insubordination,  are  generally  deemed  pro- 
tected against  redress  by  immemorial  possession ; 
but,  if  they  can  be  deemed  to  any  extent  still  open 
to  amendment,  it  is  the  aggressions  themselves  that 
shoi-ild  now  be  the  subjects  of  regret  and  redress — not 
the  incompleteness  of  the  aggressions,  as  seems  to 
have  been  the  strange  object  of  the  remarkable 
irregular  proceedings  in  1874  and  1887,  to  be 
described  in  Part  Second  (Chapters  XIX.,  XX.,  and 
XXL). 

4.  With  the  foregoing  may  be  contrasted  the 
corresponding    struggle    in    England   between   the 
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Crown  and  the  local  feudal  powers,  resulting  in  the 
supremacy  of  the  former,  limited  at  a  later  date 
by  a  proper  operative  Parliament  (M'Kechnie,  pp. 
5  to  16,  19  to  92,  346  to  355). 


CHAPTER  IX. 

1.  Without  attempting  to  detail  the  general 
illegitimate  effect  upon  law-making  of  the  feudal 
insubordination  and  violence  above  indicated,  it 
will  now  be  directly  relevant  to  our  special  subject, 
and  generally  instructive,  to  consider  here  and 
contrast  the  particular  effect  of  these  disorderly  con- 
ditions on,  firstly,  the  enactment  or  pretended 
enactment  of  the  clause  of  the  Act  1469,  cap.  36, 
creating  composition  of  a  year's  rent  on  the  entry 
of  creditors  apprising  in  subaltern  holdings ;  and 
on,  secondly,  the  frustration  in  practice  of  the  plan 
of  the  Act  1474,  cap.  55,  which  aimed  mainly  at 
a  similar  increase  of  casualties  payable  by  these 
chiefs  themselves  on  their  entry  as  Crown  vassals. 

As  to  the  first  of  these  Acts,  we  have  already  seen 
that  it  w^as  an  aggression  upon  the  previous  right 
of  free,  or  almost  free,  entry  of  creditors  or  pur- 
chasers under  the  Act  of  Alexander  II.,  and  the 
previous  customary  law  and  practice.  Accordingly, 
it  can  be  no  surprise  to  find  the  alleged  enactment  to 
be  an  instance  of  the  illegitimate  action  of  the 
insubordinate  feudal  chiefs. 

When  the  circumstances  are  examined,  they  are 
found  to  justify  the  expectation.  The  alleged 
enactment  took  place  in  the  reign  of  James   III., 


58  FEUDALISM   IN   SCOTLAND 

who,  as  already  mentioned,  ultimately  lost  his 
life  in  one  of  his  unsuccessful  attempts  to  quell  such 
disorder.  In  1469,  however,  he  was  as  yet  unfit 
to  take  any  such  independent  action — indeed,  this 
was  one  of  the  cases  referred  to  by  Tytler,  where  the 
sovereign  was  evidently  a  mere  puppet  in  the  hands 
of  the  insubordinate  feudal  chiefs.  He  was  then 
only  seventeen  years  of  age ;  and,  since  the  age  of 
fourteen,  he  had  been  under  not  only  the  control, 
but  more  or  less  under  personal  restraint  by  succes- 
sive coalitions  or  '"'  bands  "  of  these  insubordinate 
chiefs,  then  at  the  height  of  their  activity  for  their 
own  selfish  aggrandisement  (Tytler,  vol.  iv.,  pp.  171 
to  179,  188  to  201,  236  to  239,  256  to  266). 

The  period  from  about  1460  to  1482,  in  which  the 
Act  of  1469  was  said  to  be  enacted,  was,  in  fact, 
the  period  of  culmi7iation  of  the  usurped  power  of 
the  feudal  chiefs — excluding  from  comparison  the 
anarchical  period  during  James  I.'s  captivity  in 
England,  which,  however,  was  doubtless  a  bad  pre- 
cedent still  in  the  lively  recollection  of  the  insub- 
ordinate chiefs,  tempting  them  to  plot  and  rebel  and 
fight  for  similar  feudal  spoils,  as  we  shall  now  find 
they  actually  did. 

Consider  the  extraordinary  conduct  of  these  in- 
subordinate chiefs  at  this  time,  both  before  and  after 
the  alleged  enactment  of  1469,  and  it  will  be  foimd 
to  be  one  continuous  scheme  of  illegitimate 
aggrandisement.       Taking  the  last  date  first,  Tytler 
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makes  a  most  significant  remark  on  the  alleged  Acts 
of  a  Parliament  of  U82  (vol.  iv.,  p.   239),  "It  is 
'  evident  that  the  whole  of  the  Acts  of  this  Par- 
'  liament     .      .  ought   to  be   viewed  with   the 

'  utmost  suspicion  by  the  historian.  They  are 
'  not  only  the  depositions  of  parties  in  their  own 
'  favour,  but  they  are  the  very  instruments  by 
'  which  they  sacrificed  the  public  good,  the  liberty 
'  of  the  lieges,  and  the  property  of  the  Crown,  to 
'  their  own  aggrandisement ;  and,  amid  such  a 
'  mass  of  intentional  misrepresentation  and  error, 
'  it  would  be  vain  to  look  for  the  truth." 

2.  The  last  remark  by  Tytler  is  really  of  wide 
application  to  all  this  notorious  period  of  usurpation, 
violence,  and  aggression,  broken  only  by  brief  un- 
successful attempts  at  its  termination  by  the  youth- 
ful King,  including  that  indicated  by  the  ineffectual 
Act  of  1474,  to  be  described.  Its  application  to 
the  aggression  of  1469  becomes  still  more  apparent 
when  we  proceed  to  consider  (firstly)  how  insidiously 
these  feudal  chiefs,  in  and  shortly  before  that  year, 
prepared  for  that  aggression  by  procuring  pretended 
enactments  putting  full  powers  into  their  own  hands, 
enabling  them  both  to  perpetrate  and  screen  acts  of 
oppression  and  fraud,  such  as  Dalrymple  describes, 
from  whom  we  shall  quote ;  and  {secondly)  the  ex- 
ceedingly oppressive  and  fraudulent  purposes  for 
which  they  proceeded  to  employ  this  pretended  en- 
actment and  the  large  powers  so  procured. 
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On  the  first  of  these  points — the  insidious  pre- 
paration for  the  aggression — the  great  feudal  chiefs, 
besides  their  military  power,  possessed  feudal 
Courts,  making  each  of  them  a  king  de  facto  in 
miniature  "  dispensing  justice,  or  what  he  chose 
"to  term  justice,  amongst  his  numerous  vassals; 
"he  was  the  supreme  criminal  judge  within  his 
"  far-extended  territories,  and  enjoyed  the  power 
"  of  life  and  death,"  and  was  "  too  powerful  for 
"the  Crown  itself"  (Tytler,  vol  ii.,  p.  207;  Dal- 
rymple,  pp.  235  to  240 ;  Kames'  Tracts,  4th  edition, 
No.  6,  p.  203).  Appeals  were  seldom  practicable, 
and  were  indeed  personally  dangerous  (Kames' 
"Tracts,"  No.  10,  "Execution,"  p.  352;  Dal- 
rymple,  p.  238).  Further,  the  King's  Sheriff 
had  lost  by  disuse  (in  all  probability  originating  in 
disorderly  exclusion)  the  statutory  right,  which  he 
had  in  the  legitimate  period,  of  being  present  when 
the  lords  held  their  Courts  ad  videndum  si  curia 
recte  tractetur  (Dalrymple,  p.  235),  an  indication 
of  the  ancillary  character  of  Scots  feudalism  in 
legitimate   conditions.     (See   Chapter   XIV.) 

Dalrymple  describes  how  the  chiefs,  at  this  time 
of  usurpation,  supplemented  their  general  powers, 
evidently  with  a  view  to  the  aggression  in  question, 
and  others  similar.  He  says  (p.  239) — "  The 
"  possessors  of  feudal  jurisdiction,  on  their  side 
"  again,  procured  at  one  time  a  laiv  (1424,  cap. 
"  20),    repeated   often   afterwards   (1469,    cap.    26, 
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"  and  1475,  cap.  92)  that  all  suits  should  pass  at 
"  first  through  their  ordinary  Courts.  At  another 
"  time,  that  the  lords  of  session  should  not  judge 
"in  questions  of  heritage  (14-i7,  cap.  61)."  These 
two  enactments,  at  such  a  time,  are  significant 
evidences  on  the  point  under  discussion.  The 
repetition  seems  to  indicate  considerable  resistance 
in  practice  to  the  unconstitutional  intrusion  of  such 
extensive  foreign  tyrannical  jurisdictions,  without 
effectual  control,  into  the  mild  legitimate  Scots 
system,  where  the  royal  protection,  exercised  on 
excellent  traditional  principles,  had  been  found  so 
beneficial.  It  is  clear,  as  Dalrymple  indicates, 
that  the  King  himself  joined  in  the  resistance,  so 
far  as  he  could,  after  seeing  proofs  of  the  demerits 
of  such  jurisdictions.* 

By  their  usurped  authority  these  insubordinate 
chiefs  thus  put  themselves  in  a  position  to  give 
an  appearance  of  law  and  order,  in  their  own 
corrupt  Courts,  practically  final,  to  any  of  their 
oppressions  and  frauds,  whenever  such  an  appear- 
ance seemed  prefei'able  to  the  open  deeds  of 
violence  which  their  mihtary  power  often  enabled 
them  to  perpetrate. 

It  was  in  1469  (cap.  5)  that  an  Act  was  passed 
destroying  the  popular  election  of  Burgh  Councils, 

*  Contrast  the  English  Sovereigns'  successful  repression  or 
regulation  of  similar  feudal  jurisdictions  (M'Kechnie,  pp.  7, 
8,  9,  11,  12,  13,  15,  79,  81.  87,  89,  91,  92). 
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and  leading  to  their  subjection  to  the  local  feudal 
chiefs  and  to  great  maladministration  of  bui'gh  pro- 
{jerty,  much  of  which  was  corruptly  made  over  to, 
or  allowed  to  be  appropiiated  by,  these  subverters 
of  law  and  order.  This  Act  was  evidently  pro- 
cured as  part  of  the  same  general  scheme  of 
plimder.  These  facts  were  elicited  by  a  Commis- 
sion of  Inquiry  early  in  the  nineteenth  century, 
leading  to  the  Municipal  Reform  Act,  3  &  4  Will. 
IV.,  cap.   76. 

3.  On  the  second  of  these  points — the  oppressive 
and  fraudulent  purposes  for  which  these  insubordin- 
ate chiefs  proceeded  to  use  the  pretended  Acts  and 
powers  thus  illegitimately  procured,  especially  the 
Act  of  1469 — the  evidence  is  quite  as  striking. 

Dalrymple's  most  suggestive  statement  on  this 
head  is  worth  quoting.  He  says  (pp.  103  to  106) 
— "  The  uncertainty,  and  imperfection,  and  weak- 
"  ness,  of  the  laws,  joined  to  the  dependence  of 
"  the  Courts  upon  the  great  men,  gave  an  oppor- 
"  tunity  to  these  last  of  getting  almost  all  the 
"  lands  in  the  country  into  their  possession,  under 
"  the  cover  of  the  laws  which  gave  attachment  for 
"  debt."  The  chiefs  thus  acquired  by  deceit  and 
corruption  most  of  the  lands  which  they  had  omitted 
to  get  by  violence — largely  by  the  following  device  : 
— Originally  it  was  the  Sheriff  who  executed  the 
writs  of  apprising ;  but  these  came  to  be  issued 
with    a   blank   for  the   Sheriff's   name — a   practice 
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persisted  in  even  after  its  prohibition  by  Acts  of 
Parliament  (Ersk.  Inst.,  II.,  12,  14).  The  result 
of  this  irregularity,  in  these  lawless  conditions,  was 
that  ' '  the  creditor  who  got  them  generally  filled 
"  up  the  blank  for  the  names  of  the  Sheriffs  with 
"  the  name  of  the  messenger,  who  was  thus  con- 
"  stituted  Sheriff  in  that  part,  or  pro  hac  vice,  and 
"  as  such  became  the  judge  empowered  to  comprise 
"  the  lands.  Messengers  being  in  this  manner 
"  made  judges  in  affairs  of  such  importance,  those 
"  who  were  cunning  in  the  law  did,  in  parts  of  the 
"  country  where  law  could  have  force,  and  great 
"  men  who  had  always  the  counsel  of  such  cunning 
"  men  at  command,  did,  in  parts  of  the  country 
"  where  they  themselves  could  give  to  the  law 
"  force,  make  the  following  use  of  it: — They  either 
"  lent  small  sums  upon  great  estates,  or  bought 
"up  small  debts  upon  them;  they  then  applied 
"  to  the  King's  Courts  for  a  writ  of  apprising, 
"which  was  granted  without  examination,  and 
"  the  execution  of  it  left  to  messengers,  sheriffs 
"  pro  hac  vice.  These  messengers,  being  named 
"  by  the  compriser,  resolved  in  everything  to  consult 
' '  his  interest ;  or  though  they  had  not  been  so 
"  resolved,  yet,  residing  at  Edinburgh,  and  not 
"  being  obliged  by  the  letters  to  go  to  the  lands, 
"they  could  not  know  the  value  of  them;  or,  if 
"  they  did,  it  was  only  by  such  a  proof  as  the  com- 
"  priser    himself    thought    proper    to    bring.         In 
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"  consequence  of  these  practices,  large  quantities 
"  of  the  debtors'  lands  were  given  by  the  messen- 
"  gers  to  comprisers  for  very  small  debts;  nay, 
"  in  the  end  they  came  to  give  without  scruple  the 
"  whole  of  his  land  for  such  debts.  .  .  .  The 
"  creditor  getting  possession  of  the  estate,  and  the 
"  circumstances  of  it  being  by  him  kept  secret,  he 
"  accounted  for  none  of  his  intromissions. 
"  For  seven  years  he  pretended  it  was  a  security, 
"  and  after  that  the  law  made  it  to  him  a  real 
"  property.  From  these  legal  fetches  flowed 
"national  misery;  debtors,  grown  desperate  by 
"  such  ciying  injustice,  either  opposed  the  law  by 
"  force,  or  sold  their  right  to  some  great  man  who 
"  could  do  so.  .  .  .  These  things,  together  with 
"  other  causes,  filled  the  land  with  wars,  which 
"were  rather  those  of  house  against  house,  than 
"  of  party  against  party,  and  made  this  people  a 
"  wonder  to  all  neighbouring  nations."  (See 
Dalrymple,  above  cited ;  also  Karnes'  Tracts,  No. 
10.   •••'  Execution,"  pp.  347  to  352.) 

It  was  a  curiously  bad  ingenuity  thus  to  use  the 
royal  authority  deceitfully  to  begin  the  fraud,  and 
then  to  defy  that  authority  for  ending  it  when 
discovered.  The  records  are  too  incomplete  and 
untrustworthy  in  this  period  to  show  the  exact 
date  when  these  frauds  by  abuse  of  the  Act  of  1469 
began ;  but  the  culmination  at  this  time  of  the 
disorderly  conditions  suggest  strongly  that  it  was 
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soon  after  its  passing.  These  are,  as  Dalrymple 
indicates,  merely  samples  of  the  notorious  general 
disorder  of  the  period,  which  ■was  probably  worst 
when  the  records  are  most  defective. 

In  practice  under  the  Act  of  1469  the  good  old 
custom,  borrowed  from  Roman  law  in  the  legitimate 
period,  of  selling  the  debtor's  land  for  payment 
of  his  creditor,  was  abandoned ;  and  the  practice 
of  putting  the  creditor  in  possession  was  established 
in  its  place,  thus  not  only  making  the  process  less 
suitable  for  operating  payment  of  just  debts,  but 
also,  by  putting  powerful  creditors,  real  or  pre- 
tended, in  possession,  facilitating  these  extensive 
frauds. 

4.  All  this,  with  the  later  Scots  practice  of 
centuries,  shows  that  the  so-called  feudal  law  of 
that  disorderly  period,  including  the  reputed 
aggressive  enactment  of  1469,  with  its  significant 
surroundings,  antecedents,  and  sequels,  were,  till 
their  adoption  as  law  by  modern  practice  in  more 
orderly  times,  and  remain,  so  far  as  not  adopted 
by  such  practice,  toith  all  its  qualifications,  feudal 
unlaw,  illegitimately  procured  by  usuiped  power 
and  violence. 

It  is  unnecessary  to  enlarge  here  upon  the  disloyal 
and  unpatriotic  conduct  which  could  so  pervert  a 
system  which,  as  we  have  seen,  was  introduced  in 
such  an  exceptional  patriotic  manner  in  Scotland, 
for  the  general  safety  and  welfare  of  an  unconquered 
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people ;  wliich  could  so  nullify  the  good  results  of 
the  brave  strife  of  the  people  to  preserve  the  happier 
early  conditions  and  repel  the  external  oppression 
which  had  threatened  to  displace  it,  by  the  substi- 
tution of  such  gross  internal  oppression.  But  it 
seems  proper  here  to  insist  that  these  striking  his- 
torical facts  add  strong  special  objections  to  the 
general  objections  already  stated  against  the  novel 
adoption,  as  absolute  and  literal  authorities,  of 
alleged  feudal  enactments  largely  procured  by  these 
chiefs  in  their  ovm  favour  through  their  usurpations 
and  violence  in  this  disorderly  period — a  shifting 
sand  of  feudal  turbulence,  affording  no  secure 
foimdation  for  orderly  or  authoritative  lawmaking. 

Such  disorder  was  widespread  in  Europe  in  the 
lifteenth  century ;  but  if  that  shows  these  chiefs 
personally  were  no  worse  than  their  neighbours,  it 
rather  strengthens  the  objection  to  the  novel  notion 
of  increasing  the  degree  of  authority  hitherto 
allowed  to  the  disorderly  Acts  of  such  an  unruly  age. 
It  is  not  where  the  darkness  is  so  thick  and  expan- 
sive that  more  light  is  to  be  sought. 

These  special  objections  to  the  absolute  authority 
of  alleged  feudal  Acts  of  this  disorderly  period — 
especially  the  years  between  1460  and  1482  (against 
which  some  additional  and  special  objections  are 
about  to  be  noticed) — may  be  deemed  not  only  valid, 
but  also  settled  by  the  practice  of  centuries  against 
these   particular  alleged  feudal   enactments,    inde- 
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pendently  of  the  general  question  of  the  objections 
against  the  absolute  authority  of  all  so-called  Scots 
Statutes. 

Law  drawn  from  such  disorderly  sources  is  like 
water  drawn  from  wells  in  polluted  ground,  and 
plainly  requires  a  like  enlightened  process  of 
elimination  of  pollutions,  such  as  was  wisely, 
learnedly,  and  constitutionally  established  by  im- 
memorial practice  in  the  old  Scots  Court  of  Council 
— unless,  in  the  novel  jurisprudence,  law  and  order  are 
to  be  disjoined  at  their  veiy  fountainheads.  It  would 
be  a  perverse  and  perilous  kind  of  jurisprudence 
that  would  prefer  such  alleged  laws,  in  an  unpurified 
form,  to  the  laws  and  customs  of  the  early  legitimate 
and  patriotic  period,  or  the  practice  of  the  later 
more  enlightened  centuries.  While  it  may  be  neces- 
sary to  tolerate  to  some  extent  such  features  of  this 
barbarism  as  have  been  indelibly  impressed  by 
immemorial  practice  on  our  law,  it  is  quite  unjustifi- 
able, in  an  enlightened  age,  to  deepen  the  barbarous 
impress  or  impair  its  customary  ameliorations,  as 
recently  attempted  in  irregular  ways  to  be  described. 

It  is  not  meant  that  no  good  laws  originated  in 
this  disorderly  period.  These  feudal  chiefs  were 
rather  interested  in  creating  or  preserving  a 
monopoly  of  the  plunder  (as  they  did  of  other  things), 
that  the  fund  it  drew  upon,  and  their  shares  of  it, 
might  grow  larger.  When  not  evidently  affecting 
their  interests,    they   frequently   allowed   the   King 
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and  his  wiser  advisers  (among  whom  were  some  of 
the  more  learned  old  Churchmen)  to  pass  good  laws, 
for  which  they  perhaps  claimed  credit,  disguising 
their  real  main  policy.  Indeed,  the  Act  of  1469 
begins  in  this  pious  way,  though  holding  a  plum 
for  themselves  at  the  finish.*  Possibly  the  Church- 
men drafted  the  first  part  of  it ;  and  the  chiefs  or 
their  friends  in  Council,  when  revising  the  Bill, 
tacked  on  the  final  clause  in  their  own  favour,  which 
may  perhaps  account  for  a  measure  of  incoherency 
of  expression  in  such  a  hybrid  of  the  powers  above 
and  the  powers  below.  But  this  apparent  inco- 
herency suggests  another  inference,  which  will  be 
noticed  (Chapter  X.). 

5.  It  further  appears  (Dalrymple,  p.  275)  that 
the  representatives  of  the  Commons,  finding  them- 
selves without  power  or  influence,  probably  intimi- 
dated by  the  feudal  chiefs,  absented  themselves  at 
this  time  from  the  alleged  Parliament;  so  that  the 
King  or  his  Chancellor  had  not  then  even  the 
opportunity  of  asking  information  or  advice  of 
them,  or  ascertaining  from  them  the  people's 
interests  and  views — the  slight  advisory  fvmction 
which  was  all  the  contribution  towards  lawmaking 
of  this  curious  assemblage,  or,  rather  of  the  con- 
sulted members  of  it,  at  its  best;  for  they  never 
voted  on  Bills,   and  had  no  right  to  speak  imless 

*  See  copy  Act  in  Appendix  to  Part  I.,  p.  177. 
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invited  by  the  Royal  Chancellor,  or  the  chief  pre- 
tending that  capacity.  The  suggestion  that  they 
could  not  be  troubled  attending  is  untenable,  on  the 
assumption  that  they  had  real  power  and  safety, 
with  so  ma^ny  grievances  requiring  redress ;  for 
dumbness  was  not  their  characteristic  in  such 
circumstances.  That  fact  tends  to  discredit 
especially  the  origin  and  authority  of  all  the  alleged 
Acts  of  this  most  disorderly  period.  There  was  no 
agency  then  corresponding  to  the  Press  to  supply 
this  serious  want  of  opportimity  of  information  and 
advice. 

The  presence  of  these  representatives  of  the 
Commons  distinguished  the  Scots  Parliament  from 
similar  Councils  in  all  Continental  feudal  nations. 
Their  virtual  exclusion  deprived  that  assembly  of 
its  one  good  feature — the  distinctive  mark  of  a 
Council  of  a  free  people,  though  not  in  itself  a 
realisation  of  their  liberties.  Already  an  exceed- 
ingly weak  advisory  Coimcil,  this  deprivation  left  it 
then  little  of  worth  or  consideration. 

The  representation  of  the  Commons  had  been 
introduced  in  Baliol's  reign  (or  in  Bruce's,  as  some 
hold),  and  was  revived  by  James  I.  (1427,  cap.  101) 
to  assist  in  his  strenuous  efforts  to  terminate  the 
feudal  disorder;  but  ineffectually,  as  above  shown, 
victory  in  the  main  remaining  with  the  disorder  in 
this  and  several  succeeding  reigns. 

The    representatives    of  the    Commons,    and    the 
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powerful  mercantile  communities  behind  them, 
regularly  supported  the  King  in  the  defence  of  the 
people's  rights  against  the  usurpations  of  the  feudal 
chiefs — a  good  example  for  their  modern  representa- 
tives. Their  exclusion  or  intimidation  at  this  time, 
besides  its  intrinsic  importance  as  disorganisation 
and  disorder,  thus  completed  in  its  effect  the  ille- 
gitimate constraint  under  which  the  insubordinate 
chiefs  had  then  put  both  King  and  people. 

In  the  fifteenth  century  these  chiefs  seem  to  have 
imagined  it  competent,  when  it  suited  their  interests, 
to  dispense  with  the  presence  and  authority  of  King 
as  well  as  Commons  (Burton,  vol.  iii.,  p.  32). 

Such  exclusion  of  either  or  both  of  these  essential 
elements  seems  to  have  been  resorted  to  by  the 
chiefs  to  facilitate  various  illegitimate  purposes  on 
other  occasions;  and  it  virtually  reduced  the 
pretended  Parliament  to  a  mere  illegitimate  coalition 
of  feudal  chiefs  (Tytler,  vol.  ii.,  pp.  231,  232). 

This  serious  absenteeism,  with  its  grave  cause  and 
indications,  may  well  have  been  deemed  by  the 
discriminating  old  Scots  Courts,  familiar  with  all 
these  fundamental  matters,  to  have  been  such  an 
essential  want  that  the  so-called  Parliament  at  this 
time  was  not  an  orderly  constituted  assembly  of 
any  kind — wanting  even  the  slender  qualifications 
of  a  Scots  Parliament — surely  the  minimum  quali- 
fications of  supposedly  authoritative  bodies,  less  than 
which  would  hardly  be  a  decent  pretence.       It  is  a 
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retrograde  proceeding,  inconsistent  with  both 
ancient  principles  and  the  principles  of  the  present 
enlightened  age,  to  pay  more  respect  than  previous 
ages,  whether  well-informed  or  semi-barbarous,  did 
to  alleged  Acts  of  a  so-called  Parliament  thus  want- 
ing an  essential  element — founded  on  the  people's 
rights  and  liberties  under  the  ancient  Scoto-Saxon 
tradition  and  constitution  which  they  had  so  sturdily 
defended — and  which  now,  more  than  ever,  is  recog- 
nised as  an  indispensable  element  of  a  proper  Par- 
liament. The  disorderly  Acts  of  such  pretended 
Parliaments  are  much  more  deserving  of  repudiation 
— at  least  of  maintenance  of  the  degree  of  repudia- 
tion and  modification  established  by  immemorial 
practice — than  the  real  and  orderly  deliberations  of 
the  learned  old  Scots  Court  or  Council. 

The  true  legitimate  supreme  power  in  the  Scots 
state  is,  however,  indicated  in  Chapter  XIV.,  where 
additional  reasons  are  stated  for  the  illegitimacy  of 
these  feudal  aggressions. 

So  widespread  was  the  insubordination  and  dis- 
order that  it  might  well  have  been  arguable,  at  an 
early  date,  that  the  King  was  not  effective  sovereign 
of  a  really  unified  Scotland  from  the  death  of  Bruce 
till  after  Flodden,  thus  extending  the  recognised 
disorderly  period  of  wholly  unauthoritative  Acts  from 
James  I.'s  accession  till  the  latter  date.  The  old 
Courts,  however,  seem  to  have  been  aware  of  suffi- 
cient disorder  within  the  alleged  Parliament   itself 
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to  warrant  their  discrediting  whatever  deserved  dis- 
credit, without  developing  such  a  theory  upon  the 
more  widespread  disorder  outside. 

The  discrediting  of  any  such  questionable  old 
documents  would  not  prevent  the  recognition  as 
customary  law  of  the  actual  practice,  whether 
originating  in  these  documents  or  otherwise ;  thus 
avoiding  any  disturbance  of  possession  or  vested 
interests,  of  which  there  would  always  be  a  great 
and  incalculable  danger,  if  the  chance  guessing  in- 
terpretations of  such  doubtfiil  and  largely  dumb 
oracles  were  made  the  novel  standard  of  such 
interests.  If  common  sense  and  a  proper  respect 
for  historical  facts  and  centuries  of  precedents  are 
to  continue  to  reign,  the  three  propositions  at  the 
end  of  Chapter  XV.  seem  the  plain,  sound,  and  safe 
rules  applicable  to  such  ancient  documents,  especially 
those  of  the  terrible  fifteenth  century. 

The  knowledge  of  these  grave,  probably  essential, 
irregularities  (and  possibly  of  worse  things  not  now 
apparent,  records  being  unreliable  in  such  a  period 
of  intentional  misrepresentation),  together  with  a 
measure  of  regard  for  the  earlier,  more  legitimate 
Scots  Acts  and  customs,  not  really  all  unwarrantably 
and  undeservedly  forgotten  and  totally  disused  by  the 
old  Scots  Courts,  explain  why  these  Courts,  from 
the  earliest  date,  formed  a  specially  low  estimate  of 
the  degree  of  authority  of  the  alleged  enactment  of 
1469,  subjecting  it  largely  to  the  above  purifying 
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process,  treating  it  rather  as  suggestive  than  authori- 
tative, and  freely  infusing  into  it  (or  into  the  prac- 
tice substituted  for  it,  if  really  discredited  and  dis- 
used) a  good  measure  of  the  equity  and  sense  and 
wholesome  older  principles  which  its  disorderly 
origin  could  not  supply  (Ersk.  Inst.,  II.,  12,  24; 
and  cases  mentioned  in  2  F.  1237  et  seq.  ;  5  F. 
(H.L.)  22,  23;  and  1912,  S.C.   1126,  note  10). 

Some  of  these  cases,  however,  show  that  the  claim 
of  composition  (our  special  subject  of  criticism) 
against  other  singular  successors  than  creditor 
apprisers  was  deemed  a  customary,  and  not  a  statu- 
tory, claim ;  in  support  of  which  view  something 
wiU  be  said. 

It  is  noteworthy  that  it  is  only  after  the  disorderly 
origin  of  this  pretended  Act  has  been  largely  for- 
gotten, through  lapse  of  so  many  centuries,  that  any 
Court  has  imagined  it  entitled  to  high  authority.  In 
Heriot's  Trust  case  the  Lord  President  indicates  a 
variation  of  degree  of  authority  of  the  so-called 
Parliament  at  different  periods  (1912,  S.C,  on  p. 
1135),  though  these  striking  historical  facts  and 
others  about  to  be  nan-ated  of  this  particular  period 
were  not  laid  before  the  Court. 

6.  The  Act  1474,  cap.  55,  received  even  shorter 
shrift,  but  at  the  hands  virtually  of  the  insub- 
ordinate feudal  chiefs  themselves  and  their  abettors, 
and  for  a  very  evident  and  significant  reason.  It 
aimed  at  the  imposition  of  casualties  of  a  full  year's 
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rent,  as  actually  jaelded  at  date  of  entry,  upon 
Crown  vassals  in  favour  of  the  Crown,  as  well  as 
upon  sub-vassals.  This  was  extending  the  increased 
liability  which  the  feudal  chiefs  had  procured  to  be 
laid  upon  their  sub-vassals  in  favour  of  themselves 
by  the  Act  of  1469  (which  apparently  the  King  did 
not  venture  or  think  politic  on  that  occasion  to 
challenge  directly),  and  the  practice  developed  in 
connection  with  it,  then  doubtless  under  their  control. 
In  1474  the  heavy  hands  of  the  insubordinate 
chiefs  were  evidently  for  the  moment  loosened  to 
some  extent  from  their  control  of  royalty.  The 
King  had  now  arrived  at  the  age  of  twenty-two 
years,  and  with  the  ardour  of  that  age  was  evidently 
making  one  of  his  earliest  unsuccessful  efforts 
towards  the  restoration  of  legitimate  and  just  con- 
ditions. He  was  accordingly  endeavouring  to 
establish  a  similar  rule  of  liability  for  casualties  for 
all  vassals,  Crown  or  otherwise.  So  strong,  how- 
ever, was  the  power  of  the  insubordinate  chiefs,  and 
so  violent  the  opposition  by  them  and  their  abettors 
to  such  fair  treatment,  that,  after  but  a  short  period 
of  rigorous  enforcement,  the  Act  of  1474  was  totally 
ignored  and  disused  in  practice,  and  ultimaUly  the 
Court  laid  down  remarJcahly  lenient  rules  for  treat- 
ment of  Crown  vassals,  in  the  teeth  of  that  Act,  thus 
virtually  repealing  it.  (Karnes'  Tracts,  4th  ed., 
No.  14,  ''Old  and  New  Extent,"  pp.  449,  450, 
453  to  455;    Balfour,   Title   "Of  Brieves  and  Re- 
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tours,"  Lord  Drummond  v.  George  Mttshet,  17th 
July,  1562.) 

Karnes,  while  evidently  puzzled  at  the  procedure 
for  setting  aside  what  was  termed,  though  in- 
accurately, "  Statute,"  seems  to  approve  decidedly 
of  the  victory  of  what  he  calls  "  the  sense  of  the 
"nation."  He  omits  to  notice,  however,  that  the 
true  sense  of  the  nation  had  really  no  room  to 
operate  fully  or  fairly  in  this  period  of  usui-ped 
power  and  violence  of  the  chiefs,  which  were  evi- 
dently the  real  forces  operating  effectually  here — 
on  the  one  hand,  against  increase  of  casualties  upon 
themselves,  but,  on  the  other  hand,  in  favour  of  a 
similar  increase  when  laid  only  upon  their  vassals 
in  favour  of  themselves. 

The  moderate  increase,  mainly  aimed  at  by  the 
Act  of  1474,  of  the  revenue  of  the  Crown,  then  so 
poor,  would  probably  have  been  no  more  than  suffi- 
cient to  afford  a  reasonably  effectual  and  safe  means 
of  counterbalancing  and  checking  somewhat  the  in- 
subordination and  oppression  by  the  feudal  chiefs ; 
but  that  purpose  was  doubtless  one  of  their  main 
objections  to  it.  They  thus  frustrated  one  of  the 
main  beneficent  purposes  of  the  old  legitimate  Scots 
feudal  system,  making  it  an  injm-y,  instead  of  a 
defence,  as  was  its  purpose,  to  the  ancient  Scoto- 
Saxon  constitution ;  and  they  secured  opportuni- 
ties of  additional  future  frustrations  of  its  proper 
purposes   by  thus   preventing   the   creation    of    any 
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reasonably  strong  central  control,  then  so  necessary, 
of  their  lawless  actings. 

Had  not  the  King's  evident  plan  been  frustrated 
by  this  insubordination,  and  his  death  in  their  subse- 
quent insurrection,  it  is  not  improbable  that  he 
might  have  accelerated  by  two  centuries  the  reign 
of  law  and  order  in  Scotland— effecting  the  same 
reform,  and  by  similar  means,  as  the  able  and 
prudent  Henry  II.  did  much  earlier  in  England,  when 
he  terminated  the  uncheclved  feudal  tyranny  and 
consequent  utter  anarchy  which  had  prevailed  in 
Stephen's  reign,  and  in  its  stead  "  initiated  the  reign 
'•of  law."  (See  Green,  pp.  98.  105,  106.)  Then 
we  might  perhaps  have  found  under  James  III.  a 
real  and  operative  Parliament  instituted  in  Scotland 
by  co-operation  of  this  patriotic  and  cultured  King 
and  his  people,  with  genuine  Statutes  which  would 
have  deserved,  and  doubtless  received,  recognition 
of  their  authority  as  such  by  the  discriminating  old 
Scots  Courts.  There  are  plenty  of  indications  that, 
among  his  other  accomplishments,  he  understood  and 
favoured  the  true  art  of  government  according  with 
the  ancient  constitutional  principles  which  the 
arrogant,  rude,  and  illiterate  chiefs  were  imable  or 
unwilling  to  understand,  and  misrepresented. 

There  was  nothing  in  the  King's  moderate  plan 
to  suggest  serious  danger  of  a  too  powerful  central 
despotism  being  substituted  for  the  local  tyranny, 
as  occm-red  in  England  when  the  Tudor  despotism 
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rose  on  the  wreck  of  English  feudalism,  perverting 
the  improvement  of  the  wise  Henry  II. 's  reign. 

The  fair  and  equal  treatment  aimed  at  by  the 
King,  and  his  plan  of  desirable  reform,  or,  rather, 
rehabilitation,  of  the  Scots  constitution,  shown  by 
this  and  other  actings,  were  evidently  among  the 
grievances  against  him  which  led  ultimately  to  the 
insurrection  of  these  chiefs,  and  his  death  at  their 
hands.  Tytler's  remark,  before  quoted,  that  their 
action  then  was  entirely  selfish  and  exclusive, 
evidently  applies  equally  to  their  one-sided  treat- 
ment of  this  question  of  equalisation  of  casualties. 
One  of  the  reasons  given  by  them  for  their  insiu-rec- 
tion  was  that  the  King  "  oppressed  his  nobility," 
and  seems,  like  their  conduct,  to  ignore  the  interests 
and  wrongs  of  other  classes  (Tytler,  vol.  4,  p.  266). 
They  covered  the  King's  name  with  calumny  on  the 
flimsiest  of  pretexts,  but  really  because  of  his 
repeated  attempts  to  enforce  such  just  and  equal 
treatment  and  restore  orderly  and  legitimate 
conditions. 

7.  There  are  striking  contrasts  here  not  only 
between  the  different  treatments  in  practice  of  these 
Edicts  of  1469  and  1474,  but  also  between  the 
different  attitudes  of  the  biassed  and  visionary 
feudalists  and  their  copyists  and  abettors  towards 
these  unequal  treatments.  They  object  to  recognise 
partial  disuse  or  qualification  in  the  least  degree, 
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however  necessary  and  reasonable  and  old-estab- 
lished, of  the  alleged  enactment  of  1469,  though 
it  is  evidently  an  aggression  said  to  be  authorised 
by  a  boy  king,  and  surrounded,  preceded,  and 
followed  by  circumstances  of  the  utmost  suspicion — 
apparently  because  it  favours  their  visionary  notions 
of  what  the  rights  of  feudal  chiefs  should  be,  even 
in  an  unconquered  country  like  Scotland,  with  its 
worthier  early  traditions,  laws,  and  precedents. 
Yet  they  make  no  objection  to  the  total  disuse, 
evidently  violent  frustration,  of  the  second  of  these 
enactments  only  five  years  later,  though  legitimately 
authorised  and  aiming  evidently  at  just  and  equal 
treatment  and  orderly  and  legitimate  conditions — 
apparently  because  such  wholesome  aims  disagree 
with  these  visionary  notions.  That  is  a  bad  dis- 
crimination in  favour  of  feudal  usurpation,  disorder, 
and  oppression,  similar  to  the  arbitrary  and  inept 
fixing  which  they  seek  of  the  period  of  alleged 
absolutely  authoritative  Statutes  already  mentioned. 
Law  must  not  be  permitted  to  be  settled  in  such  a 
one-sided  manner. 

Similar  attempts  to  strengthen  the  Crown  against 
the  encroaching  feudalism,  attended  by  a  variety 
of  complications,  occurred  in  James  Sixth's  reign,  in 
which  the  King  seems,  on  the  whole,  to  have  acted 
as  fairly  and  loyally  to  the  people  as  could  be 
expected  of  a  rather  weak  sovereign  amid  the  great 
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turmoil  and  clamour  then  prevailing.  The  transition 
from  loyal  to  disloyal  Kings  was,  however,  then 
close  at  hand  (Tytler,  vol.  9,  pp.  36  to  154,  161 
to  183,  243). 


CHAPTER  X. 

1.  In  view  of  the  novel  attempts,  contrary  to  the 
established  practice  of  centuries,  to  set  up  the  so- 
caUed  Statute  1469,  cap.  36,  as  a  complete  and 
absolutely  authoritative  code  for  the  estimation  of 
composition  in  all  varieties  of  cases — it  seems  worth 
while,  at  the  risk  of  some  prolixity,  to  devote  a 
chapter  to  examining  it  more  minutely  for  indica- 
tions on  that  question.*  The  strikingly  imperfect 
drafting  of  the  clause  dealing  with  composition — a 
mere  scrap  of  law — shows  there  was  no  design  or 
attempt  to  establish  it  as  such  a  complete  general 
code.  It  seems  equally  unlikely  that  Parliament  in 
the  Tenures  Act  of  1747,  or  in  the  later  Acts  of  1847 
and  1868,  repeating  its  expression  as  to  casualties 
due  "  by  law,"  intended  to  adopt  such  a  -nTetchedly 
incomplete  document  as  such  a  complete  general 
code.  No  intelligent  person,  with  the  least  faculty 
of  clear  expression,  would  think  of  adopting  for  the 
purpose  of  specification  a  document  so  strikingly 
defective  in  specification.  It  was  probably  meant 
to  be  interpreted  by  the  corrupt  feudal  Courts, 
controlled  by  the  feudal  chiefs,  giving  it  often  what- 
ever sense  these  chiefs  chose ;  so  its  taciturnity  may 

*  See  copy  Act  in  Appendix  to  Part  I.,  p.  177. 
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have  mattered  little,  or  may  even  have  been  con- 
venient, to  them.  They  had  just  previously  got  the 
several  Acts  passed  which  completed  their  control 
of  such  questions  in  these  Courts,  as  already  nar- 
rated. They  had  powerful  means  of  terrorisation 
and  coercion  by  these  feudal  Courts,  civil  and 
criminal,  as  well  as  by  their  military  power,  and 
even  by  more  lethal  means,  in  the  hands  of  their 
tools,  which  made  the  precise  terms  of  such  enact- 
ments of  little  consequence  to  them  in  practice. 
Indeed,  such  aggressive  claims  may  already  have 
been  enforced  by  them  in  practice,  and  this  enact- 
ment (like  the  others  about  the  same  time,  abeady 
cited)  may  have  been  procured  merely  to  declare  and 
give  an  appearance  of  regularity  to  the  aggression. 
The  imperfection  of  drafting,  and  absence  of  the 
necessary  specification,  in  this  enactment  of  1469 
(on  the  assumption  that  it  was  intended  to  be  of  wide 
application)  strongly  suggest  that  the  moving  idea 
here  was  to  legislate  by  illustration,  stating  the 
yearly  value  realisable  by  the  vassal  as  the  general 
rule  of  estimation,  and  adding  the  "year's  maill " 
merely  as  the  particular  illustration  of  what,  when 
available,  would  be  a  convenient  measure  of  such 
yearly  value;  but  that  some  mental  aberration  and 
incoherency  so  muddled  the  draughtsmen's  ideas, 
before  they  reached  this  final  clause,  that  they  have 
written  down  only  the  particular  illustration,  for- 
getting   altogether    to    express    the    general    rule 
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illustrated.  The  Bill  might  then  be  hastily  parcelled 
up  with  others  and  bundled  through  Parliament  in 
the  usual  pantomimic  way,  without  debate  or  voting, 
described  in  Terry's  treatise.  Consequently,  it  was 
this  imperfect  draft  of  a  law  that  seems  (on  the  above 
assumption)  to  have  been  carelessly  allowed  to  pass 
formally  into  an  Act.  It  would  be  difficult  to  con- 
ceive of  any  document  more  imfitted  to  serve  as  the 
complete  code  of  law  for  all  varieties  of  cases  which 
some  now  argue  it  to  be.  It  is  true  that,  with  great 
difficulty,  some  sense  can  be  pressed  out  of  its  scanty 
phrase  "  year's  maill,  as  the  land  is  set  for  the  time"  ; 
for  "year's  maill"  evidently  needs  (on  the  above 
assumption)  not  a  literal,  but  an  enlarged  or  trans- 
ferred meaning,  otherwise  it  would  not  meet  the 
common  case  where  the  vassal  does  not  set,  but 
occupies  his  land  ;  and  the  word  "  as  "  can  be  freely 
construed  as  indicating  not  absolute  identity,  but 
merely  reasonable  similarity  or  harmony;  and  the 
remaining  words  can  be  naturally  construed  as  not 
indicating  any  actual  payment  of  "maill,"  but 
merely  as  affording  data  for  its  estimation  in  its 
enlarged  or  transferred  meaning.  That  seems  to  be 
substantially  the  broad  style  of  interpretation  by 
which  some  sensible  meaning  was  pressed  out  of 
this  scanty  phrase  in  Heriot's  Trust  case  (cit.),  over- 
ruling the  extraordinary  Aberdeen  case.  But  a  true 
code  of  law,  really  intended  to  deal  with  all  varieties 
of  cases,  must  and  will  be  drawn  with  sufficient  care 
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to  explain  itself  in  all  cases  capable  of  being  foreseen, 
without  such  absurdly  laborious  and  uncertain  post- 
natal  incubation. 

If  legislation  were  reckless  enough  to  put  foi-ward 
a  code  so  defective  as  to  require  such  uncertain 
completion,  that  would  in%^olve  great  danger  that, 
whether  in  its  original  aborted,  or  in  its  subsequent 
incubated  form,  it  may  as  likely  as  not  turn  out  a 
monstrosity  rmming  amuck,  a  legal  juggernaut 
crushing  out  deserving  things.  That  was  the 
immediate  and  violent  menace  of  the  Aberdeen 
case;*  and  the  fact  that  this  particular  decision  has 
been  overruled  does  not  remove  the  general  difficul- 
ties and  dangers  that  are  perceptible  and  must 
always  lurk  in  the  foreign  innovation  of  setting  up 
the  spurious  and  imworthy  and  inarticulate  as 
absolute  authorities,  to  supplant  centuries  of  native 
judicial  wisdom  and  learning,  and  also  much  com- 
mon sense  and  decency — comfortable  homely 
company  for  these  more  dignified  things.  The 
innovation  seems  also  contrary  to  Scots  Constitu- 
tional Law  (Chapter  XIV.). 

Kames  attributes  the  contemning  by  the  Court 
of  the   Act   of    1474,    already   described,    to    "  the 

*  City  of  Aberdeen  Land  Association,  Ltd.,  1904,  6  F.  1067. 
This  decision  is  criticised  in  the  article  before  referred  to 
(Chapter  II.).  It  would  have  had  the  amazing  result  of 
imposing  casualties  in  some  cases  exceeding  the  capital  value 
of  the  estates  for  which  they  were  payable. 
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"  sense  of  the  nation,  which  the  Statute  had  not 
"eradicated"  (Law  Tracts,  4th  edition,  No.  14, 
p.  455)  ;  but  its  neighbour  of  1469  has  here,  in  its 
perverse  old  age,  assumed  a  large  measure  of  such 
bad  power  of  eradication — not  permanently,  it  is 
to  be  hoped. 

2.  The  fact  above  mentioned — that  it  requires 
an  assumption  of  some  mental  aberration  and 
incoherency  of  the  draughtsmen  to  explain  why  the 
phrase  "  year's  maill,  as  the  land  is  set  for  the 
"  time  "  should  be  applied  to  all  land,  whether 
set  or  unset — affox'ds  reason  for  seeking  some  other 
construction  giving  this  clause  a  limited  application 
to  set  land  only. 

A  reference  to  the  Title  and  peculiar  preamble 
and  leading  provision  of  the  Act  shows  that  its 
purpose  dealt  only  with  land  set  by  the  debtor 
landlord.  It  is  enacted  for  the  express  purpose  of 
protecting  his  tenant  from  distraint  of  his  goods 
for  the  landlord's  debt,  beyond  the  value  of  his 
term's  rent.  Indeed,  the  preamble  here  is  some- 
thing more  than  an  ordinary  narrative  preamble, 
for  it  sets  that  forth  as  the  purpose  of  all  the  enact- 
ments following,  and  is  so  expressed  that  it  may 
fairly  be  read  after  and  into  each  enacting  clause, 
being  properly  part  of  each  such  clause,  and  limiting 
its  effect  to  that  express  purpose. 

Accordingly,  it  seems  a  preferable  construction 
that  this  clause  applies  only  to  the  land  set  by  the 
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debtor  landlord — thus  avoiding  the  need  of  assum- 
ing the  mental  aberration  and  incoherency  in  the 
draughtsmen  above  suggested.  Having  said  what 
the  creditor  of  the  set  land  may  not  do  in  reference 
to  it,  the  creditor  is  given,  as  an  offset,  in  this 
clause  tacked  on  supplementarily  at  the  end,  this 
facility  by  statutory  warrant  for  doing  what  he 
may  do  with  the  same  set  land  (Karnes'  Tracts, 
4th  edition,  "Execution,"  p.  347).  It  is  true 
that  lands  are  referred  to  in  general  terms  in 
intermediate  clauses.  These  clauses  were  repealed 
by  the  Act  6,  Ed.  VII.,  cap.  38,  which  shows  that 
the  first  and  last  clauses  could  stand  together  with- 
out the  now  repealed  intermediate  clauses.  As  it 
stood  before  repeal,  the  general  terms,  when  coupled 
with  the  peculiar  preamble,  seem  really  to  refer 
only  to  lands  ejusdem  generis  to  those  first  men- 
tioned, that  is,  lands  set  to  tenants  by  the  debtor 
landlord;  or,  at  least,  it  seems  fairly  capable  of 
being  deemed  so  restricted,  for  consistency,  when 
it  is  lands  "  set  "  that  are  being  spoken  of,  as  in 
the  final  clause  in  question.  The  prima  facie 
grammatical  connection  between  the  last  clause  and 
the  intermediate  clauses  seems  thus  not  to  be  the 
true  connection,  notwithstanding  their  physical 
jiutaposition,  being  substantially  unnatiiral  and 
incoherent. 

This   construction   seems   favoured  by   the   Lord 
President's  opinion  in  Heriot's  Trust  case  (1912, 
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S.C.  on  p.  1129),  though  not  there  followed  to  all 
its  results. 

3.  A  supposed  objection  to  this  construction  may 
arise  from  the  serious  mistake — common  to  writers 
before  Karnes'  time,  and  which  seems  strangely 
to  have  cropped  up  again,  and  to  have  influenced 
recent  extravagant  judgments,  notwithstanding  his 
correction — ^that  the  Act  of  1469  introduced  the 
process  of  apprising ;  and  that,  if  it  did  not  apply 
to  unset  as  well  as  set  land,  the  former  could  not 
have  been  apprised. 

The  Act  of  1469  did  not  i/n  fact  introduce  the 
process  of  apprising ;  for  there  was  previously  a 
common  law  or  older  statutory  process  of  apprising, 
imitating  diligence  against  moveables,  and  appar- 
ently proceeding  upon,  or  at  least  following,  the 
reputed  Act  2,  Rob.  I.,  cap.  19,  and  older  practice 
to  the  same  effect.  It  was  in  occasional  use  as  a 
variation  upon  the  judicial  sale  process  under  the 
Statute  of  Alexander  II.  Under  both  of  these  pro- 
cesses no  composition  was  provided  to  the  superior, 
unless  so  far  as  practice  came  to  add  it.  Kamea 
proves  from  records  the  existence  of  this  common 
law  or  older  statutory  apprising,  and  gives  an 
example  of  one  such  apprising  in  1450  (Kames' 
Tracts,  No.  10,  "Execution,"  pp.  346,  347,  471, 
472).  The  Act  of  1469  accordingly  merely  declared 
and  gave  an  appearance  of  greater  regularity  to  the 
previously  existing  apprising  process,  so  far  merely 
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as  concerned  the  cases  to  which  it  applied,  besides 
creating  the  liability,  in  these  cases,  of  the  creditor 
entering,  for  composition  of  a  year's  rent.  If,  as 
suggested,  it  only  applied  to  the  set  lands  which 
"were,  primarily  if  not  solely,  in  view  in  the  Act, 
the  apprising  of  unset  lands  would  still  proceed, 
but  really  under  the  older  common  law  apprising 
practice,  whether '  or  not  that  Act  was  pled  in  the 
process.  If  this  view  be  correct,  it  upsets  one  of 
the  essential  grounds  of  judgment  in  Home's  case, 
to  be  commented  on. 

This  view  is  confirmed  by  the  terms  of  the  Act 
1669,  cap.  37,  which  narrates  that  "  by  several 
"  Acts  of  Parliament  and  constant  practice  of  the 
"  kingdom,  there  is  one  year's  rent  of  all  lands, 
"  annual  rents,  or  others  apprised  due  and  payable 
' '  to  the  superior ; ' '  and  thereafter  grants  to 
superiors  "  the  year's  rent  "  of  lands  and  others 
adjudged  in  the  same  manner  as  in  apprisings. 
The  term  ' '  and  constant  practice ' '  was  here 
improper,  if  the  claim  was  purely  founded  on 
Statute.  On  the  other  hand,  it  is  properly  appli- 
cable to  the  common  law  apprising  of  unset  lands, 
and  the  customary  feudal  fine  or  census  to  the 
superior,  which,  it  is  suggested,  may  properly  be 
deemed  to  have  continued  to  be  the  true  nature 
of  the  process  and  claim  in  their  case.  In  thia 
last  Act  there  is  no  expression  similar  to  that  in 
the  Act  of  1469,  "  as  the  land  is  set  for  the  time  "  : 
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so  there  is  here  no  difficulty  either  in  holding  it 
applicable  to  all  lands,  set  or  unset  by  the  debtor 
landlord,  or  in  holding  that  the  term  "  rent " 
must,  to  effect  its  evident  general  practical  pur- 
pose, be  construed  as  "rent,  actual  or  possible." 

4.  The  reason  why  the  chiefs  ventured  to  procure 
the  Act  of  1469  in  such  terms  as  to  give  them  a 
larger  composition,  a  full  year's  rent,  in  insolvency, 
than  the  more  moderate  customary  fine  or  census — 
which  in  all  probability  was  then  the  limit  of  their 
claims  upon  ordinary  purchasers  vmder  the  old 
custom  upon  alienation,  common  to  all  feudal 
systems,  in  its  naturally  mild  Scots  form — was 
probably  twofold,  viz. — (First)  that,  as  the  burden 
in  insolvency  was  naturally  regarded  by  intending 
feuars  as  remote  and  only  affecting  their  creditors, 
it  did  not  usually  deter  them  from  offering  feu- 
duties  or  grassums  at  full  market  rates  for  the 
superior's  feuing  land ;  and  {second)  that  the  then 
imperfect  management  of  insolvent  estates  made 
it  less  likely  that  the  superior's  increased  claim 
would,  in  the  general  scramble,  meet  any  serious 
organised  opposition.  That  made  the  case  of 
insolvency  a  good  opportimity  for  the  chiefs  easily 
getting  in  the  thin  end  of  the  wedge  for  the  gradual 
recognition,  or  more  general  imposition,  of  their 
enlarged  claims  for  composition  in  all  cases.  At 
the  same  time,  it  is  probable  that  in  practice  in 
this    disorderly    period    their    overgrown    military 
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power  and  their  corrupt  feudal  Courts  enabled  them 
often,  whether  before  or  after  this  date,  to  assess 

and  enforce  just  such  casualties  and  other  claims 
as  they  chose,  in  all  kinds  of  cases  when  they  were 
not  dealing  with  powerful  men. 

Notwithstanding  the  foregoing  criticism  of  this 
ancient  aggression,  it  will  be  found,  when  we  come 
to  consider  the  military  feudal  warranty  by  the 
superior  then  implied  in  his  entry  of  a  vassal,  that 
there  was,  in  this  disorderly  period,  a  measure  of 
valuable  consideration  and  consequent  partial 
extenuation  for  the  aggression,  which  cannot  be 
pled  for  additional  modern  aggressions  upon  vassals' 
interests. 


CHAPTER  XI. 

1.  The  Second  Stage  of  this  Second  period 
begins  with  the  reign  of  Queen  Mary  and  the 
Regencies.  This  was  a  time  of  conflicting  factions, 
when  they  seem  to  have  been  too  busy  with  other 
burning  questions  to  do  anything  specially  affecting 
the  law  of  casualties  or  other  feudal  incidents.  A 
feature,  however,  of  much  more  importance  than 
any  such  details  to  the  ultimate  fate  of  feudalism, 
becomes  at  this  stage  apparent,  viz.,  the  re-growth 
and  new  development,  with  great  vacillations,  of 
the  ancient  legitimate  power  of  the  people,  sub- 
merged in  the  earlier  stages  of  the  disorderly  period. 
Under  this  renewed  influence,  from  this  time  on, 
feudal  despotism — which  seems  never  to  have  been 
BO  strong  in  Scotland  after  Flodden  as  before  it — 
gradually  lost  its  illegitimate  power,  until,  in  our 
own  day,  the  last  remnants  of  it  were  practically  to 
disappear,  the  legitimate  ancient  popular  constitu- 
tion being  virtually  revived,  with  modern  machinery 
of  government. 

The  later  Stuarts'  reigns  occur  towards  the  end 
of  this  Second  stage  of  this  Second  period.  Dal- 
rymple  discredits  some  of  the  so-called  Statutes 
affecting  feudal  law  passed,  as  he  says  (p.  90),  in 
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the  reigns  of  James  VI .  and  Charles  I . ,  "at  periods 
"  when  the  government  of  Scotland  was  a  monarchy 
"  controlled  by  nothing  but  a  most  grievous  oli- 
"  garchy."  The  peculiar  and  new  feature  here  was 
that  the  sovereigns  now  deserted  their  traditional 
capacity  (agreeable  to  the  Saxon  tradition  about  to 
be  described)  as  protectors  of  the  Scots  people 
against  the  oppression  of  the  feudal  chiefs,  and 
became  themselves  tyrannical  feudal  chiefs  on  a 
larger  scale,  like  the  older  alien  tyrannical  con- 
querors and  feudal  monarchs  of  England,  and  aided 
and  aped  the  old  oppressive  feudal  practices  of 
these  chiefs  and  alien  monarchs.  The  Scots 
sovereigns  seem  for  the  time  to  have  degenerated 
in  England  through  their  novel  wealth  and  excessive 
luxury  (the  opposite  extreme  from  James  Third's 
position  in  1474  before  described),  and  in  this  con- 
dition to  have  been  readily  seduced  by  the  evil 
traditions  of  tyranny  handed  down  from  the  alien 
conquerors  of  England.  This  was  the  sad  decrepi- 
tude of  a  royal  race,  once  of  such  conspicuous  loyalty 
to  their  people.  The  clear  mountain  stream  was 
soiled  by  the  turbid  flood. 

2.  They  attempted  to  justify  their  oppressive 
action  on  the  pretext  of  the  "  divine  right  of 
"  Kings  "  to  absolute  power — as  Charles  Second's 
Edict  calls  it,  "  that  Royall  power  which  they  hold 
"from  God  Almichtie  "  (1661,  cap.  2).  This  was 
an     Oriental     superstition     inconsistent     with     the 
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reasonable  and  practical  Saxon  tradition,  which 
regarded  even  the  power  of  absolute  Kings  as  vested 
in  them  as  chiefs  or  leaders  and  fiduciaries  for  the 
people,  and  thus  in  a  sense  limited,  though  no 
regular  Court  or  other  machinery  had  yet  been 
established  to  enforce  the  limitation  systematically. 
The  Oriental  superstition  was  a  sickly  thing, 
engendered  in  brains  broiled  by  a  too  hot  sun,  and 
weakened  by  miasmatic  vapom's  and  degrading 
habits  and  environment.  It  was  inconsistent  with 
the  Stuarts'  own  claim;  for  (as  Fletcher  of  Saltoun 
justly  points  out)  it  would  have  made  John  Baliol's 
heirs  the  indefeasible  sovereigns — a  kind  of  half- 
blind  inconsistency,  however,  often  disregarded  in 
the  claims  of  feudal  lords,  as  we  shall  see  (Chapters 
XIX.  and  XXIII.).  It  was  a  dream  sufficiently 
foolish  to  characterise  a  mere  pantomime  King. 
Yet  it  had  a  sufficiently  grave  purpose — to  shrink 
and  shrivel  broad  views  of  national  policy  and  the 
general  welfare  to  the  narrow  notions  of  one  indi- 
vidual, then  in  fact  degenerate,  and  his  parasites, 
often  bigots  and  charlatans,  or  selfish  exploiters  of 
the  people.  In  the  peculiar  circumstances  of  that 
superstitious  and  cruel  age  this  dream,  which  might 
naturally  have  been  expected  merely  to  mark  the 
King  as  a  fool,  in  fact  operated  so  as  to  stamp  him 
— alas  for  Scotland ! — ^with  a  much  worse  character, 
that  of  the  villain  in  a  tragedy  of  blood,  a  bad 
example  even  for  a  Scottish  feudal  chief.     But  if 
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the  King  was  passively  guilty,  some  of  the  more 
tyrannical  chiefs  were  probably  more  actively  guilty. 

One  cause  of  support  to  the  dream  of  Divine  right 
was  a  desire  to  possess  a  counterpoise  or  regulator 
of  hasty  and  extravagant  popular  action;  but  that 
attitude  was  illogical,  ill-directed,  and  dangerous ; 
much  better  methods,  such  as  proper  Senates,  having 
been  devised  and  used  with  greater  safety,  certainty, 
and  efficacy. 

The  Saxon  tradition  stood  in  extreme  contrast  to 
such  futile  and  pernicious  notions.  It  was  the 
sound  and  sane  product  of  the  hard  and  cool  heads 
that  throve  in  their  bracing  north-easterly  winds,  in 
their  ever-clean-washed  air  from  other  quarters,  in 
the  wholesome  breath  of  pines,  whins,  and 
heather,  amid  surroundings  generally  conducive  to, 
and  stimulant  of,  the  me/ns  sana  in  corpore  sano. 
It  did  not  differ  materially  in  effect  from  the  ancient 
custom  of  the  Scots  (Fletcher,  pp.  119,  120,  126); 
and  the  result  may  be  called  the  Scoto-Saxon 
constitution  (see  Tytler,  vol.  ii.,  p.  289). 

The  two  notions,  that  of  the  absolute  divine  right 
of  the  King,  and  that  of  the  despotic  right  of  the 
feudal  chiefs,  seem  to  be  simply  different  versions 
of  the  same  myth  of  the  visionary  feudalists,  both 
equally  unreasonable  and  equally  without  groimds 
in  the  legitimate  Scots  constitution,  with  its  tradi- 
tions and  subsisting  practices  of  popular  rights  and 
powers.     There  was  never  any  real  need  to  import 
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such  foolish  foreign  fancies  to  adulterate  the  soiind 
sense  of  the  old  Scots  people  and  mutilate  the  excel- 
lent old  popular  constitution  sprung  from  it,  such 
action  being  but  violent  aggression,  substituting 
barbaric  baubles  for  native  things  of  genuine  worth 
and  honour;  and  there  is  neither  need,  reason,  nor 
warrant  now  for  extending  in  the  slightest  degree 
the  effects  of  either  of  these  aggressions  beyond 
what  immemorial  practice  absolutely  compels.  It 
is  perverse  and  inconsistent  to  accept  such  practice 
as  settling  the  evil  element,  but  not  the  good  and 
ameliorating  element,  which  is  clearly  also  the  most 
ancient  and  fundamentally  legitimate  (see  Chapter 
XIV.). 

The  reasonable  and  wholesome  Saxon  principle  of 
the  fiduciary  capacity  of  the  sovereign,  as  chief  or 
leader  of  the  people,  runs  through  the  general  prac- 
tice of  all  the  Scots  Kings,  so  far  as  not  illegiti- 
mately interfered  with,  excepting  the  later  de- 
generates of  the  seventeenth  century  ;  and  evidences 
of  its  enforcement  in  various  ways  are  recorded  in 
history  both  in  Scotland  and  England  (Green,  pp. 
203,  204,  554,  667;  Tytler,  vol.  i.,  p.  320; 
Stubbs,  vol.  i.,  p.   135,   136). 

This  tradition,  and  the  abstract  principles  of 
government  on  which  it  was  founded,  were  much 
discussed  in  England  by  the  controversialists  of  the 
Commonwealth.  Its  main  foundation  seems  to  be 
the  well-known  common-sense  rule  that  control  and 
responsibility  should,   as  far  as  practicable,   follow 
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interest,  in  its  broad  sense.  It  seems  to  have  been 
admitted  in  theory  (though  not  followed  in  praxitice), 
even  by  William  the  Conqueror  of  England 
(M'Kechnie,  pp.  7,  8,  95,  96).  A  fortiori  it  holds 
good  in  Scotland,  where  there  was  no  alien  conquest 
to  interfere  with  such  wholesome  old  constitutional 
principles. 

There  is  always  a  difficulty  in  regularising  the 
procedure  for  enforcing  such  a  principle,  not  formally 
defined  nor  fenced  by  regular  machinery  of  govern- 
ment, and  so  rarely  requiring  enforcement  that  pre- 
cedents of  procedure  may  not  be  easily  found,  and 
may  require  to  be  made.  Yet,  it  was  upon  this 
Saxon  tradition  and  its  underlying  principles  that 
the  dethronement  of  the  later  Stuarts  was  justified, 
for  abusing  and  deserting  the  monarch's  traditional 
fiduciary  capacity  (see  Chapter  XIV.)  on  behalf  of 
the  people.  The  fact  that  its  justification  was 
based  on  these  more  ancient  native  principles,  rather 
than  on  a  feudal  forfeiture  of  superiority,  shows 
how  exotic  and  intrusive  an  oppressive  feudalism 
was  deemed  and  treated  by  a  once  more  free  Saxon 
people.  The  Oriental  maxim,  that  the  King  can 
do  no  wrong,  should  accordingly  be  replaced  here 
by  the  Saxon  principle  that  it  is  difficult  to  find 
or  devise  and  regularise  means  to  prevent  him;  at 
least  that  it  was  so  till  the  maturing  of  modem 
constitutional     government.  Whenever     circum- 

stances made  that  difficulty  insuperable,  that  would 
of  necessity  make  the  King's  power  in  hoc  statu  de 
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facto  absolute  to  the  fullest  extent,  but  would  not 
permanently  impair  the  legitimate  principles ;  the 
same  rule  being  applicable  to  aggressions  of  the 
feudal  chiefs,  and  having,  in  fact,  been  largely 
applied  to  these  aggressions  dui-ing  the  decay  of  the 
overgrown  and  illegitimate  Scots  feudalism. 

The  rights  of  the  free  Scots  people  and  the  elec- 
tive and  fiduciary  capacity  of  their  King  as  holding 
power  ' '  by  the  suffrage  of  the  people  ' '  are  declared 
in  the  Memorial  by  the  Estates  of  Scotland  in  James 
VI. 's  reign,  justifying  their  deposition  of  Queen 
Mary.  James  VI.,  by  accepting  the  Crown  during 
his  deposed  mother's  lifetime,  added  de  facto  royal 
authority,  acquiesced  in  definitely  by  all  concerned, 
to  the  people's  claim  of  right  of  deposition  and  new 
election,  and  the  historical  averments  in  its  support. 
It  seems  also  strictly  correct  in  equitable  principle 
to  argue  that  James  IV. 's  acceptance  of  the  Crown 
to  which  he  was  acclaimed  also  gave  de  facto  royal 
authority,  universally  acquiesced  in,  to  the  right 
of  election  there  necessary  to  legitimise  one  other- 
wise barred  in  equity  from  taking  any  benefit  by 
the  succession  created  by  the  violent  death  of  his 
father,  to  which  he  was  accessory,  and  the  guilt  for 
which  he  publicly  acknowledged  by  imposing  a  life- 
long penance  on  himself ;  though  the  age  was  prob- 
ably too  rude  and  violent  to  recognise  and  submit  to 
such  equity.  The  same  principles  were  implied 
also  in  the  deposition  of  John  Baliol,  and  exclusion 
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of  his  heirs,  and  by  analogy  in  England,  of  Edward 
II.,  as  well  as  in  that  of  the  later  Stuarts.  These 
principles  are  implied  also  in  the  proper  and 
original  meaning  of  the  term  "  King  "  as  the  man 
"  kenning  "  or  "  cunning  "  in  promoting  the  wel- 
fare of  the  people,  who  would  naturally  forfeit  the 
title  when  he  lost  the  quality  which  was  its  founda- 
tion ;  notwithstanding  that — to  avoid  the  evils  of 
continual  strife  for  power — it  was  deemed  politic 
to  exercise  the  right  of  deposition  and  new  election 
only  upon  occasions  of  urgent  necessity  for  the 
general  welfare,  generally  accepted  as  such  by  the 
free  people.  It  is  quite  inconsiderate  and  unhis- 
torical  to  regard  any  of  these  depositions  as  merely 
acts  of  vis  major,  however  practically  useful  the 
latter  is.  The  right  of  deposition  was  a  security 
to  a  free  people  for  the  faithful  fiduciary  action, 
and  was  used  as  such.  (See  also  Fletcher,  pp.  119, 
120.) 

That  interesting  old  writer,  Fletcher  of  Saltoun, 
quotes  that  Memorial  (Fletcher,  p.  25).  He  recog- 
nises the  great  authority  of  special  Conventions 
meeting  "  by  virtue  of  the  intrinsic  authority  of  the 
"  nation,"  of  the  kind  which  met  at  the  Revolution, 
when  the  so-called  Parliament  held  a  special  mandate 
from  the  people  for  the  pressing  purpose  of  the 
moment.  (Fletcher,  pp.  134,  135).  The  logical 
result  of  these  views  would  be  a  democracy  in  one 
shape  or  another ;   but  the  enthusiastic  old  patriot 
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here  makes  a  rather  pathetic  figure  in  the  dilemma 
in  which  he  finds  himself — imbued,  on  the  one  hand, 
•with   the  traditional   love   of  liberty   of  an   uncon- 
quered  people,  and  distressed  by  the  dangers  of  the 
unworthy     and     disloyal     conduct     of     the     lately 
degenerate  sovereigns  and  their  then  somewhat  un- 
satisfactory successors,  yet  so  obsessed,  on  the  other 
hand,  with  the  prevailing  distrust  of  the  people  as 
a  whole,  that  he  shrinks  from  this  logical  conclusion, 
seeking  earnestly,  indeed  desperately,  for  some  inter- 
mediary authority,  short  of  democracy,  between  King 
and   people,   to   represent  and   defend   the   people's 
interests,  and  to  hold  the  share  of  power  which  he 
feels  constrained  to  deny  to,  or  withhold  from,  the 
King.        He  thinks  he   finds   such  an   intermediate 
authority  in  the  lords  of  the  so-called  Parliament, 
and  seeks  far  and  wide  for  grounds  to  legitimise  this 
view,   without  adducing  any  really  sound  evidence 
that    these     petty    tyi'ants     had     ordinarily     any 
authority  to  represent  the  people,  derived  either  from 
the  people  themselves  or  the  King  as  fiduciaiy  on 
their  behalf  (Fletcher,  pp.  25,  26,  61,  62,  115,  116, 
119,    120).        In  his  natural  anxiety  to  find   some 
such  existing  and  active  intermedial^,  to  meet  the 
emergencies  of  that  stirring  age,  he  omits  to  observe 
that,   till  the  then  recent  degeneracy  of  the  Scots 
sovereigns,    they  were  the  real  defenders,    and  the 
chiefs  whom  he  would  exalt  were  the  chief  enemies, 
of  the  ancient  rights  and  liberties  of  the  people. 


CHAPTER  XII. 

1.  Logically,  the  Acts  or  Edicts  of  the  Scots 
sovereign  during  either  the  suppression  or  abuse  of 
his  traditional  fiduciary  capacity  should  have  been 
rescinded  or  disused ;  and  this  was  done  by  formal 
repeal  in  some  cases. 

The  Act  1669,  cap.  18,  imposed  a  composition  of 
a  year's  rent  upon  adjudgers,  who  had  previously 
been  entitled  to  free  entry  with  superiors,  just  as 
purchasers  in  insolvency  or  common  law  apprisers 
were  entitled  to  free,  or  nearly  free,  entry  before 
the  Act  of  1469.  It  was  thus,  like  that  earlier  Act, 
an  aggression  upon  a  previous  free  right  of  entry ; 
and  it  was  apparently  effected  by  the  tyrannical 
oligarchy  of  feudal  chiefs  to  whom  the  degenerate 
monarch  had  imdutifuUy  abandoned  the  government. 
It  was  perpetrated  at  the  very  height  of  the  most 
odious  and  unconstitutional  tyranny,  in  breach  of 
the  above  fiduciary  principle.  It  was  extended  by 
Acts  in  1681  and  1690  to  the  entry  of  purchasers  in 
judicial  sales. 

It  may  perhaps  be  contended  that  the  last  Act, 
being  subsequent  to  the  Revolution  of  1688,  nega- 
tives our  contention  that  all  these  new  or  increased 
imposts  were  originally  acts  of  usurpation  or  im- 
constitutional   tyranny.        Unfortunately,    however, 
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though  the  new  regime  brought  the  seeds  of  liberty 
for  the  future,  the  acts  of  William  of  Orange  towards 
Scotland  at  this  time  showed  repeatedly  little,  if 
any,  improvement  on  the  preceding  tyranny.  The 
affairs  of  Darien  and  Glencoe  (in  the  first  of  which 
he  was  directly  involved,  and  in  the  second  at  least 
as  regards  its  unsatisfactory  sequels)  vie  with  the 
most  unconstitutional  and  barbarous  acts  in  history, 
showing  that  the  lives,  liberties,  and  fortunes  of 
large  numbers  of  the  Scots  people  were,  contrary  to 
his  fiduciary  capacity  and  duty,  and  also  his  promises 
of  protection,  sacrificed  to  the  interests  of  Court 
favourites,  sometimes  natives  and  sometimes 
foreigners,  aided  by  the  hostile  attitude  and  pressure 
of  the  English  Parliament.  The  passionate  popular 
crises  of  the  Reformation  and  Revolution,  which  had 
impressed  on  the  feeble  Scots  Parliament  for  a  time 
the  character  of  representatives  and  defenders  of 
the  people's  liberties,  had  spent  their  force ;  and 
the  Parliament  had  reverted  largely  to  its  natural 
weakness,  incapable  of  curbing  the  new  barbarities, 
notwithstanding  an  outward  appearance  of  progress, 
which  might  be  effectual  in  minor  or  less  contested 
matters. 

The  illegitimate  influence  of  the  feudal  chiefs  was 
therefore  probably  stiU  operative  in  1690  (if  casual- 
ties received  any  attention  at  all  in  such  a  busy 
year  of  loiottiest  questions).  That  influence  was 
doubtless  aggravated   by   the   King's   fear   of  their 
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military  power,  till  he  should  be  more  securely 
settled  on  the  throne.  This  fear,  with  consequent 
undue  favour  to  the  chiefs'  claims,  probably  pre- 
vailed more  or  less  till  the  final  abolition  of  their 
feudal  jurisdiction  in  1747  ;  for  their  local  military 
influence  was  de  facto  persistent  even  after  their 
legal  militaiy  po-uer  was  abolished  in  1717. 

Though  some  relief,  even  freedom  from  composi- 
tion, was  granted  to  Crown  vassals  in  certain  small 
holdings  (1698,  cap.  11),  the  feudal  chiefs  again 
escaped  imposition  of  any  similar  leniency — subaltern 
tenures  continuing  to  grow  in  severity,  as  Crown 
tenures  grew  in  leniency.  On  the  other  hand,  it 
may  be  admitted  that  illegitimate  influence  of  this 
kind,  imder  the  post-revolution  conditions,  is  neces- 
sarily more  difficult  to  establish  than  that  under  the 
earlier,  more  palpably  disorderly  conditions ;  and, 
further,  there  seems  to  be  no  record  either  after  the 
Union  in  1707,  or  even  after  1747,  of  any  attempts 
to  get  these  Acts  or  the  new  imposts  they  laid  upon 
vassals  either  formally  repealed  or,  like  the  Act  of 
1474,  put  into  total  disuse  by  the  Court  or  Council 
in  its  ancient  semi -legislative  jurisdiction,  then  in 
full  operation,  unless  what  is  called  partial  disuse 
be  deemed  really  total  disuse,  with  a  substituted 
approximate  custom,  on  the  principle  before  ex- 
plained. 

2.   There  is,  of  course,  abundance  of  evidence  of 
partial  disuse  of  the  Act  of  1469  by  reasonable  and 
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equitable  modification  of  compositions  granted  by 
the  Court  from  the  earliest  times  till  the  most  recent 
(Ersk.  Inst..  II.,  12,  24;  and  cases  mentioned  in 
2  F.  1237  et  seq. ;  5  F.  (H.L.)  22,  23;  and  1912, 
S.C.   1126,  note  10). 

3.  Accordingly,  the  view  may  be  tenable  that 
superiors  had  by  this  time — perhaps  considerably 
earlier,  as  soon  as  their  military  power  had  well 
started  its  overgrowth — been  so  successful  in  getting 
their  claims  admitted  for  such  enlarged  compositions 
on  the  entry  of  creditors  or  puichasers  in  insolvency 
that  in  the  case  of  this  particular  class  of  vassals 
(the  easiest  to  attack,  for  reasons  already  explained) 
such  claims,  subject  to  such  modification,  had  come 
to  be  adopted  by  practice  as  law.  Such  adoption, 
if  it  occurred,  was  probably  facilitated  by  the  age 
being  too  preoccupied  with  other  troublesome  ques- 
tions to  afford  the  necessary  attention  for  scrutiny 
of  the  grounds  of  such  claims.  The  chiefs  and 
their  agents  had  been  quietly  and  diligently  enforcing 
and  enlarging  their  claims  as  supei'iors,  while  the 
preachers  and  their  critics  were  busy  with  their 
elaborate  tenets,  the  partisans  with  their  violent 
politics,  and  the  soldiers  and  other  militants  risking 
their  lives.  That  view  cannot  alter  the  fact  that 
the  claims  were  originally  aggressions  ;  but  it  makes 
the  later  aggressions  rather  like  the  unlaw  of 
stealthy  than  open  tyranny.  The  truth  probably 
is   that   the   later    aggressions    arose   largely   from 
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neglect  and  mistake,  in  the  distracting  conditions  just 
alluded  to,  and  were  tlius  in  their  origin  similar 
to  the  Parliamentary  error  in  1874  and  1887,  lead- 
ing to  further  aggressions,  to  be  described  in  Part 
Second. 

Such  qualified  adoption  of  the  alleged  Act  of  1469, 
and  later  similar  Acts,  as  regards  the  creditor  class 
they  dealt  with,  does  not  settle  the  question  whether 
the  alleged  statutory  assessment  of  composition 
ought,  even  subject  to  these  qualifications,  to  be 
adopted  and  strictly  followed  in  taxing  entries  of 
the  other  and  more  numerous  classes  of  singular 
successors.  That  question  will  be  considered  in 
dealing  with  the  next  period. 


CHAPTER  XIII. 

1.  Befoi'e  dealing-with  the  question  just  mentioned, 
another  point  may  be  first  noticed,  affording  further 
indication  of  the  usurped  and  unconstitutional  power 
at  the  root  of  these  alleged  enactments  in  favour  of 
superiors :  — 

The  old  feudalists  objected  to  alienation  of  the 
feu,  not  for  one,  but  several  reasons,  and  in  several 
interests  of  the  feudal  community,  viz.  :  — 

I.  Objection  really  appropriate  only  to  the  Military 

tenure — 

(1)  The  superior's  objection  to  a  stranger  vassal. 

II.  Objection  usually  appropriate  only  to  the  Com- 

mercial tenure — 

(2)  The    "  retrait  communal  " — the  objection   of 

co-farmers  in  commonties  or  shifting  several- 
ties to  a  stranger  as  a  new  co-farmer  with 
them. 

III.   Objections  appi-ojoriate  to  both  tenures. 

(3)  The  "  retrait  lignager  " — the  objection  of  the 

heir  to  defeat  of  his  succession  to  the  ances- 
tral property. 
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(4)  The  "  retrait  feodal" — including  the  objec- 
tion of  tenants  to  be  handed  over  to  a  strange 
landlord,  with  the  disturbance  arising  from 
changed  personnel  and  policy  over  them. 

2.  The  peculiarity  here  noticeable  about  these  old 
Acts  is  that  compensation  for  damage  for  disturb- 
ance of  these  various  interests  of  the  feudal  com- 
munity by  alienation  is  only  provided  on  the  first 
head — the  vanishing  and  now  quite  fictitious  one, 
in  favour  of  the  usurping  chiefs ;  who,  in  procuring 
these  provisions,  were  thus  efficient  in  no  capacity 
incumbent  on  them  as  chief  members  of  the  feudal 
conmiunity  (established  in  Scotland  beneficently  for 
mutual  aid),  except  that  of  auctor  in  rem  suam. 
The  fourth  head  represents  the  really  serious  and 
perennial  distvirbance ;  but  no  provision  is  made  to 
give  those  really  disturbed  on  that  head  a  share 
of  the  compensation  or  "composition."  The 
usurpers  could  recognise  for  their  own  benefit  a 
mere  pretext  of  damage,  but  not  a  substantial  ground 
for  compensating  the  others  of  their  feudal  com- 
munity for  genuine  damage — a  striking  contrast  to 
the  mutual  loyalty  which  generally  prevailed  be- 
tween the  early  Scots  Kings  and  their  people. 


CHAPTER  XIV. 

1.  The  traditional  fiduciary  capacity  of  the  Scots 
sovereign,  above  referred  to  (Chapter  XI.)  suggests 
some  interesting  inferences  not  only  closely  connected 
with  our  subject,  but  also  throwing  considerable 
light  on  the  peculiar  constitution  of  independent 
Scotland,  which  it  is  worth  while  pausing  to  consider. 
We  have  pointed  out  (Chapter  II.)  that  King  and 
people  were  the  legitimate  source  of  Scots  law ;  the 
utter  weakness  of  the  so-called  Parliament,  even  at 
its  best,  interposing  no  real  power  between  them; 
indeed,  practically  reducing  its  members  to  the  status 
of  witnesses  before  the  Royal  Chancellor,  real  or 
pretended,  as  Royal  Commissioner,  and  only  entitled 
to  give  advice  when  asked  by  him,  he  being  under 
no  obligation  to  give  any  weight  whatever  to  such 
advice.  But,  as  this  traditional  fiduciary  capacity 
implied  that  the  King  (or  his  Court  or  Council  in 
his  place)  really  acted  for  the  people,  it  follows 
logically  that  the  Scots  people  were,  in  theory,  the 
true  ultimate  source  of  all  Scots  law.  That  fact, 
with  the  peculiarity  of  Scots  history  about  to  be 
narrated,  explains  why  the  Scots  Courts  gave  so 
much  weight  to  usage  and  practice,  which  put  even 
so-called  Scots  Statutes  into  partial  or  total  disuse; 
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for,  in  face  of  this  supreme  power,  whenever  its 
deliberate  intentions  were  clearly  declared  in  any 
manner,  all  such  alleged  lawmaking  processes,  how- 
ever presumptuous  in  name  or  form,  were  essentially 
no  more  than  modes  of  procedure  of  a  weak  and 
inferior  and  often  disorderly  kind,  which,  with  the 
law  professed  to  be  made,  that  true  supreme  power 
could  vary  or  dispense  with. 

The  Scots  Court  became  the  complete  exponent  of 
all  such  law,  by  whatever  procedure  originating  (as 
correctly  stated  by  Stair)  as  a  matter  not  merely  of 
fact,  but  of  necessity,  if  (as  was  indispensable)  an 
orderly  deliberative  element  was  to  be  introduced 
and  assured  to  such  law,  for  the  simple  reason  that 
there  was  really  no  other  operative  orderly  delibera- 
tive body  in  the  Scots  government  to  compete  with 
it  for  the  performance  of  that  necessary  function. 
This  theory  has  never  been  fully  and  logically  worked 
out,  though  the  Court's  action,  and  Kames'  approval 
of  it,  in  upholding  "  the  sense  of  the  nation  "'  against 
the  Act  of  1474  (Chapter  IX.),  so  closely  relating 
to  om-  special  subject,  and  the  House  of  Lords  judg- 
ment in  the  case  of  Johnstone,  1802,  4  Paton's  App. 
Cases,  274,  283,  285,  and  old-established  practice, 
all  accord  with  it,  both  as  regards  the  Scots  people's 
supreme  lawmaking  power  and  the  Court's  function. 
An  excessive  desire  for  uniformity  of  treatment  of 
essentially  different  lawmaking  systems  having  led 
to  the  hasty  assumption  in  recent  cases  that  thid 
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venerable  Scots  lawmaking  process  in  the  face  of 
the  so-called  Scots  Statutes  "was  necessarily 
erroneous,  it  has  been  the  natural  consequence  that 
its  theory  and  authorities  have  recently  received 
little  or  no  consideration.  But  all  these  points — the 
ancient  practice  itself,  its  theory  and  authorities, 
and  the  peculiar  basal  Scots  history  and  Saxon  tradi- 
tions and  underlying  fundamental  principles — 
require  full  consideration,  if  the  native  Scots  law  is 
to  be  determined  properly  on  its  legitimate  groimds. 
A  little  consideration  of  that  kind  exhibits  some 
striking  peculiarities  of  the  Scots  constitution.  The 
enlightened  system  of  lawmaking  by  the  people 
through  the  medium  of  their  representative  Par- 
liaments, which  has  substantially  prevailed  in 
England  since  the  Civil  War,  and  in  Scotland  since 
the  Union,  was  ultimately  derived  in  both  countries 
from  the  old  Saxon  custom  of  lawmaking  by  the 
people  or  their  leading  classes  mainly  in  General 
Council  or  witenagemot.  The  introduction  into 
Scotland  of  the  prevailing  Saxon  element  (so  unmis- 
takeably  marked  in  temperament  and  tongue),  with 
these  customs,  was  of  very  early  date;  and,  there 
being  no  records  of  conquest,  it  was  evidently  in 
the  main  a  gradual  displacement  of  the  disunited 
Celts,  whose  influence  on  law  probably  extended 
little  beyond  their  local  clan  customs  ;  although  there 
was  in  all  probability  sympathetic  imitation  of  the 
Highland  clans  in  the  loyalty  and  devotion  of  King 
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and  people  to  each  other,  as  already  suggested, 
which,  with  some  beneficial  admixture  of  race, 
infused  a  measure  of  Celtic  fire  into  these  genial 
sentiments  (Innes'  Antiq.,  p.  96;  Keith,  pp.  66,  67, 
and  authorities  there  cited ;  Tytler's  "  Scottish 
Nation,"  pp.  16,  18;  Scott's  Antiq.,  Introduction, 
pp.  37,  38).  The  Saxon  incursion  into  England  was 
more  violent ;  but  the  resulting  constitution  was  for 
a  time  substantially  similar. 

In  England,  however,  the  alien  Norman  Conquest 
made  an  abrupt  break  in  the  continuity  of  this  con- 
stitutional lawmaking  function  of  the  people.  The 
restitution  in  England  of  this  popular  right  was, 
after  various  vicissitudes,  effected — with  similar 
abruptness — by  the  Civil  War.  In  receiving  such  a 
sudden  restitution  of  popular  rights,  it  was  impos- 
sible for  the  whole  people  to  deal  directly,  for  their 
respective  interests,  with  the  sovereign.  Of  necessity, 
therefore,  they  dealt  indirectly  through  the  English 
Parliament  as  their  acknowledged  representatives, 
who  accordingly  procured  such  restitution  as  fiduci- 
aries on  behalf  of  the  people  for  their  various 
interests,  and  who  then  and  ever  since  monopolised 
this  lawmaking  fimction,  leaving  no  room  for  revival 
of  lawmaking  by  the  English  people  directly  in  the 
ancient  Saxon  manner  or  any  similar  manner.  The 
rules  applicable  to  English  customary  law,  with  it^ 
consequently  limited  authority  and  field,  are  accord- 
ingly   immaterial    to    the    present    question.      The 
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EBglish  people  thus  did  not  get  precise  or  specific 
restitution  of  this  direct  popular  lawmaking  function, 
but  merely  accepted  an  indirect  equivalent. 

The  case  of  independent  Scotland  was  quite 
different.  No  alien  conquest  ever  occurred  there 
to  make  any  substantial  break  in  the  continuity  of 
the  old  Saxon  practice  of  lawmaking  by  the  Scots 
people  directly  for  the  people.  Moreover,  this  con- 
tinued direct  exercise  was  made  both  necessary  and 
possible  there  by  the  want  of  any  representative  or 
operative  Parliament,  and  the  absence  of  any  sub- 
stitute for  it  strong  enough  to  deprive  such  a  resolute 
people  of  such  a  prized  ancient  popular  right,  especi- 
ally as  their  earlier  sovereigns  loyally  supported  the 
people  when  not  illegitimately  prevented.  The 
change  in  procedure  was  immaterial.  This  popular 
right,  exercised  in  ancient  times  mainly  in  xcitenage- 
mot,  continued  in  the  int-ermediate  period  between 
these  times  and  the  Union,  and  since  then,  so  far 
as  regards  the  questionable  and  incomplete  pre- 
Union  Acts,  to  be  exercised  by  the  process  of  Scots 
lawmaking  by  usage  and  practice  of  the  people  and 
Com't  (the  latter  ultimately  representing  the  people), 
according  to  their  sense  of  reason  and  justice,  even 
in  the  face  of  the  pretended  Statutes.  Those  who 
now  seek  to  nurse  these  documents  into  subverters 
of  this  ancient  right  (as  was  recently  threatened  in 
Home's  case,  to  be  commented  on.  Chapter  XV.) 
ignore   the   fact  that  they   are   attacking  no  mere 
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irregular  influence,  but  the  real  ultimate  supreme 
power  in  the  Scots  state,  never  broken  as  in  England, 
though  sometimesi  illegitimately  frustrated  in  the 
disorderly   period. 

I'his  popular  power  was  the  one  eminently  good 
element  in  the  constitution  of  Scotland ;  the  one 
which,  when  it  prevailed,  carried  her  through  her 
most  difficult  crises,  and  not  only  procured,  but 
legitimised,  according  to  these  wholesome  traditional 
and  constitutional  principles,  all  her  charters  of 
freedom  and  justice ;  a  power  the  illegitimate  frustra- 
tion of  which  always  tended  to  degrade  her.  It  is 
this  venerable  and  unique  ''  imperium  sine  fine " 
of  the  Scots  people  which — after  surviving,  with  its 
native  hardiness,  so  many  troublous  times,  all  the 
feudal  aggression  of  the  disorderly  period,  and  so 
much  judicial  handling  in  all  the  periods  of  Scots 
history — is  now  in  danger  of  being  lightly  and 
hastily  set  at  naught  by  a  foreign  and  inapplicable 
jurisprudence,  which  alleges  virtually  that  all  the 
generations  of  Scots  judges  and  Scots  people  were 
ignorant  of  the  constitution  of  their  own  land,  and 
of  their  own  prized  popular  rights;  that  these  were 
but  imaginations,  and  all  their  struggles  to  con- 
serve them  were  but  nightmares. 

Although  this  now  affects  seriously  only  a  few 
old  Acts,  chiefly  feudal,  the  innovation  is  so  con- 
trary to  the  spirit  of  the  constitution  of  Scotland, 
and    that   of   its    people,    traditions,    and    history. 
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annulling  what  should  be  the  most  enduring,  as  it 
was  in  reality  the  most  ancient  and  vital  element  in 
that  constitution,  that  it  is  completely  discordant 
in  principle,  and  an  objectionable  innovation,  how- 
ever small  its  extent.  Moreover,  the  questionable 
Acts  affected  are  just  those  most  needing  this 
legitimate  popular  control  to  make  good  and  com- 
plete law,  to  afford  the  only  sure  defence  against  the 
development  <^f  enormities  which  would  be  blots  on 
the  law  and  on  decency. 

There  is  nothing  extravagant  in  this  claim.  It  is 
simply  a  defence  of  the  Scots  people's  constitutional 
rights,  as  possessed  from  time  immemorial — 
probably  the  most  ancient  subsisting  popular  rights 
in  Britain,  and,  within  their  limited  scope,  as 
beneficent  as  any.  If,  as  is  probable,  the  ancient 
records  of  Scotland  gave  much  evidence  of  these 
constitutional  popular  rights,  that  would  be  one  of 
Edward  the  First's  reasons  for  destroying  these 
records  so  thoroughly,  as  being  favourable  to  the 
liberties  which  he  sought  to  suppress ;  all  the  more 
reason  to  respect  and  conserve  what  remains  of  these 
popular  rights — precious  relics  of  the  liberties  of  a 
pre-feudal  age — the  good  results  of  the  successful 
parts  of  the  long  struggles  to  defend  these  liberties 
against  the  violently  encroaching  feudalism,  and 
more  legitimat-e  and  worthy  of  continued  protection 
against  its  lately  revived  Vandalism  than  the 
burdensome  claims  resulting  from  the  unsuccessful 
parts  of  these  struggles. 
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It  was  entirely  characteristic  of  such  a  resolute 
and  independent  people,  with  such  unbroken  tradi- 
tions, supported  loyally  by  their  earlier  sovereigns, 
that  they  should  insist  and  succeed  substantially  in 
preserving  this  ancient  supreme  direct  lawmaking 
right  of  the  people,  with  only  an  immaterial  change 
in  procedure.  In  judging  of  this  theory  it  is,  of 
course,  necessary  to  recollect  the  great  irregularity 
and  indefiniteness  of  ancient  legal  functions  and 
procedure,  rigid  modern  rules  being  then  non- 
existent, and  precise  definitions  of  these,  in  modern 
terms,  being  consequently  only  imperfectly  attain- 
able, even  when  the  realities  are  evident.  That 
consideration  strengthens  the  objection  to  disregard 
of  old-established  practice,  which  was  in  close  touch 
with  the  realities  of  these  venerable  things,  though 
not  attempting  to  express  exact  definitions  of  them 
in  modern  style. 

Two  important  points  of  iJi'inciple  thus  seem 
clear — First,  that  the  people's  will  was,  both  in 
England  and  Scotland,  ultimately  the  real  supreme 
power,  under  legitimate  conditions,  but  that  it  was 
elicited  in  quite  different  ways — in  England  in- 
directly, through  a  representative  and  operative 
Parliament,  hut  in  Scotland,  on  accoimt  of  the 
absence  of  any  such  body,  directly  through  usage 
and  practice;  and,  Second,  that  accordingly  the 
people's  will,  the  true  supreme  power,  is  equally 
defeated  by  allowing  too  little  authority  to  the  true 
I 
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representative  and  operative  English  or  British 
Parliament,  or  hy  allowing  too  much  authority  to 
the  pretended  unrepresentative  and  inoperative  Scots 
Parliament,  when  conflicting  with  usage  and  prac- 
tice, the  true  mouthpieces  of  the  Scots  people.  This 
shows  that  the  recently  suggested  uniform  treatment 
of  such  essentially  different  documents  is  not  only 
radically  wrong,  but  is  •precisely  the  reverse  of  right 
ill  Scotlatid,  positively  defeating  its  j)^'oper  object 
and  the  legitimate  authority  there. 

2.  The  peculiarities  of  Scots  history  lead  natur- 
ally to  an  even  more  precise  explanation,  both  of 
the  inoperative  character  of  the  Parliament  and  of 
the  operative  function  of  the  Scots  people  in  the  law- 
making process.  Scots  feudalism,  introduced  in  the 
exceptionally  peaceful  and  beneficent  manner 
described  at  the  outset,  was  legitimately  the  reverse 
of  revolutionary ,  notwithstanding  the  contrary  but 
illegitimate  foreign  notions  of  the  biassed  and 
visionary  feudalists  and  the  feudal  usurpations. 
Unless  on  those  occasions  when  it  had  a  special 
mandate  from  the  people,  the  so-called  Parliament 
was  but  a  military  organisation,  merely  ancillary 
to  tlie  ancient  Saxon  constitution,  its  legitimate 
purpose  being  to  aid  in  defending ,  not  to  supplant, 
that  ancient  constitution  and  its  laws.  The  errors  of 
the  visionary  feudalists  as  to  the  legitimate  purpose 
of  feudalism  in  Scotland,  and  the  consequently 
exaggerated   notions    of    its  scope,    were   evidently 
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reinforced  by  widespread  bias  and  corruption,  extend- 
ing even  to  the  bench  in  the  darkest  of  those  dis- 
orderly days,  and  leading  to  the  unjust  and  harsh 
ignoring  of  important  allodial  rights*  under  the  old 
law,  rights  -n-hich  miglit  justly  be  restored  but  for 
immemorial  possession  and  prescription  (Innes' 
Antiq.,  pp.  154  to  158).  That  did  not,  and  does 
not  now,  require  or  justify  the  ignoring  of  such  of 
the  ancient  constitutional  popular  rights  and  powers 
as  were  not  so  disused,  but  continued  to  be  practised 
and  recognised  by  the  Scots  Coui-t,  successfully 
withstanding  the  illegitimately  encroaching  feu- 
dalism. 

Accordingly,  the  Scots  King  continued  to  be 
primarily  a  Saxon  chief  or  leader  of  the  people, 
and  as  such  made  laws,  according  to  Saxon  tradi- 
tion, as  fiduciary  for  the  people,  concm-rently  with 
their  Saxon  right  of  lawmaking  and  altering  for 
themselves.  Scots  feudalism,  from  this  ancillary 
character,  merely  superadded  the  capacity  of  military 
feudal  chief  to  that  of  Saxon  chief  in  the  King's 
person,  without  effacing  the  latter  capacity,  as  alien 
conquest  might  have  done.  When  acting  in  his 
primary  capacity  of  Saxon  chief  in  the  ordinary 
peaceful  process  of  lawmuking ,  feudalism  (as  being 

*  Contrast  the  just  recognition  of  such  possessory  rights  in 
England  (see  Article  on  "  Land  Tenure  in  Scotland  and 
"England,"  Robert  Campbell,  in  Law  Quarterly  Review, 
1885-6,  vol.  i.,  pp.  402,  408,  409  ;  vol.  ii.,  pp.  170,  172,  176). 
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thus  in  Scotland  legitimately  a  mere  viilitary 
organisation)  and  his  feudal  or  military  vassals' 
functions  did  not  legitimately  come  into  operat'ion  ; 
consequently  these  vassals,  in  these  peculiar  Scottish 
conditions,  had  neither  legitimate  function  nor 
right  to  speak  or  vote  or  act  as  proper  legislators, 
but  only  to  hear,  publish,  and  in  their  military 
character  to  enforce  the  Acts  or  Edicts  enacted  in 
their  presence.  O71  such  occasions  they  were 
legitimately  in  the  position  merely  of  a  inilitary 
police,  not  then  executing  their  proper  functions, 
but  merely  receiving  orders  how  they  were  to  do  so. 
It  was  not  the  military  chiefs,  but  the  Scots  people, 
who  were  really  the  other  parties  legitimately  con- 
cerned in  this  peaceful  fiduciary  lawmaking  process 
in  continuation  of  the  ancient  customs.  It  was 
only  when  the  King  acted  in  his  secondary  capacity 
as  military  feudal  chief  or  war  lord,  and  convened 
his  military  vassals  to  concert  military  measures, 
that  they  had  a  legitimate  function  to  speak  and 
advise  on  such  military  questions,  and  the  King 
had  an  interest  to  hear  them  and  get  the  benefit 
of  their  military  advice. 

There  seems  thus  to  have  been  a  Scots  constitu- 
tional ground  for  stibstant  tally  excluding  the 
Groum  vassals  or  military  chiefs  in  peaceful  law- 
making in  the  so-called  Parliament,  hut  including 
the  people  in  the  lawmaking  process,  as  was  actually 
done  in   practice  with  regard  to   both  when   there 
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was  no  violent  interference  by  the  chiefs.  The 
legitimate  effect  of  special  mandate  from  the  people 
upon  special  occasions  has  already  been  adverted  to 
(see  the  preceding  section,  also  Chapters  II.  and 
XL,  section  2).  The  constitution  of  Scotland  (still 
subsisting  quoad  the  questionable  and  incomplete 
Scots  Acts)  was  thus  a  peculiar  one  ;  but  it  was  quite 
in  keeping  with  the  peculiarities  of  the  traditions 
and  history  of  the  Scots  people,  and  their  inde- 
pendent and  resolute  character,  the  patriotic  char- 
acter of  their  greater  early  Kings,  the  loyalty  of  the 
earlier  Kings  and  people  to  each  other,  and  the 
opposition  of  both  to  the  usurpations  of  the  chiefs. 
It  explains  completely  why  the  alleged  legidators, 
except  when  acting  as  a  Military  Council,  were 
really  dummies,  while  the  voice  of  the  people 
counted  for  so  much.  It  is  the  only  intelligible 
reason  or  explanation  of  such  actings,  and  the 
corresponding  practice  during  all  the  centuries.  It 
was  a  constitution  which  fitted  such  a  people;  and 
they  worked  and  fought  for  it,  and  earned,  deserved, 
and  enjoyed  it,  although  feudal  violence  and  the 
later  tyranny  temporarily  frustrated  its  operation 
in  the  disorderly  periods.  Such  frustration  was 
never  condoned  in  orderly  times,  either  formally  by 
genuine  Statute  or  plebiscite,  or  informally  by  usage 
or  practice,  which  contradicted  it,  as  above 
explained. 

The  only  legitimate  effect  of  the  issuing  of  these 
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old  Acts  in  name  of  the  so-called  Parliament  who 
really  took  no  substantial  part  in  their  enactment 
is  to  make  it  clearer  that  they  are  really  nondescript 
documents,  evidently  the  products  of  a  disorderly 
period,  the  real  origins  of  which  are  thus  concealed 
and  unkno^^^l,  but  the  measure  of  authority  and 
meaning  of  which  are  largely  settled  for  practical 
purposes  by  old-established  Scots  practice,  which 
adopted  them  and  made  them  authoritative  precisely 
in  the  sense  in  which  it  actually  enforced  them. 

The  feudal  jurisdictions,  supported,  as  they  were, 
by  the  local  feudal  military  power,  may  be  regarded 
as  part  of  this  military  organisation  or  police  for 
protecting  the  old  constitution  by  enforcement  of 
the  laws  ;  although  their  large  extensions,  or,  rather, 
encroachments,  in  disorderly  w^ays  in  the  turbulent 
fifteenth  century  were  in  practice  temporarily 
injurious  to  the  old  and  legitimate  constitution  and 
its  popular  rights.  The  continual  subordination  of 
the  feudal  Courts  to  the  King's  sheriff — de  facto 
frustrated  in  the  disorderly  period — has  been  noticed 
(Chapter  IX.,  section  2).  In  such  disorderly  con- 
ditions no  legitimate  rules  were  observed,  nor  could 
such  rules  be  thus  legitimately  altered;  and,  conse- 
quently, the  old-established  popular  control  of  the 
Acts  of  the  disorderly  period  is  all  the  more  neces- 
sary as  a  safeguard  against  this  disorder  and  its 
consequences. 

This   popular   function    of   lawmaking   by    usage 
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and  practice,  even  in  the  face  of  the  pretended  pre- 
Union  Acts,  is  a  constitutional  right  of  the  Scots 
people,  which  cannot  be  legitimately  annulled  except 
by  the  Legislature.  To  annul  it  in  the  extraordinary 
manner,  and  with  the  amazing  results,  recently 
attempted  would  be  to  reinforce  the  fifteenth- 
century  usurpers  and  complete  their  partial  destruc- 
tion of  the  legitimate  and  beneficent  in  the  ancient 
Scots  constitution.  The  results  of  such  annulment 
would  probably  be  as  bad  as  the  annulment  itself 
is  unconstitutional,  notwithstanding  the  recent 
heroic  efforts  of  interpretation  directed  to  force 
these  dumb  oracles  to  give  intelligible  and  decent 
indications,  as  will  appear  from  our  examination  of 
the  recent  cases  (Chapters  XV.,  XVI.,  and  XVIII.). 

3.  The  Scottish  conditions  described — the  peculi- 
arity of  the  Scots  constitution,  the  unbroken  pK)wer 
of  the  Scots  people  under  it  in  legitimate  conditions, 
the  fiduciary  character  of  the  Scots  Kings,  the 
mutual  loyalty  of  King  and  people  to  each  other, 
and  their  joint  stiife  against  feudal  encroachment 
and  tyranny — suggest  some  interesting  historical 
comparisons,  ancient  and  modern,  and  some  fore- 
casts, in  connection  with  the  people's  strife  for 
freedom  against  feudal  despotism  and  the  like,  and 
the  decay  of  the  latter ;  comparisons  which  it  seems 
worth  while  pausing  to  consider. 

The  Scots  people  had  no  enmity  towards  their 
Anglo-Saxon  brethi-en  in  the  south.        It  was  the 
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feudal  tyranny  to  which  both  Anglo-Saxon  peoples 
were  really  opposed,  in  sympathy  with  each  other  ; 
although  the  comparatively  inaccessible  situation 
of  Scotland,  with  the  hardy  and  indefatigable  char- 
acter of  the  old  Scots,  enabled  them  to  resist  the 
external  tyranny  while  their  southern  brethren 
were  not  in  a  position  to  do  so.  Hence  the 
remarkable  affiliation  of  Scots  and  English  which 
occurred  in  the  half-century  following  the  blow  to 
the  common  enemy,  feudal  despotism,  at  Bannock- 
burn  ;  evidenced  notably  by  the  unprecedented 
adoption,  during  that  period,  of  English  words 
into  the  old  Scots  tongue,  making  it  from  thai  time 
a  transition  language. 

A  later  parallel  may  be  found  in  the  American 
Revolution.  The  American  colonists  had  no  enmity 
towards  their  Anglo-Saxon  brethren  at  home,  and 
there  was  no  really  unavoidable  cause  of  strife 
between  them.  It  was  the  feudal  oligarchy  which 
oppressed  the  whole  people — the  home  section  as 
well  as  the  colonial  section — to  which  both  of  these 
sections  were  really  opposed,  in  sympathy  with 
each  other.  The  conditions  for  a  successful  rebel- 
lion were  unfavourable  in  Britain,  but  favourable 
in  America,  at  its  distance  from  the  central  oligar- 
chical power.  The  Revolution  there  was  the  first 
step  towards  freeing  the  whole  people,  home  as 
well  as  colonial,  from  this  common  tyranny.  The 
home  section  of  the  people,   though   at  times  also 
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verging  on  rebellion,  had  to  wait  half  a  century 
longer  before  the  first  Reform  Bill  made  the  initial 
step  towards  freeing  them  also  from  the  feudal 
oligarchy.  So  far  from  being  inimical  to  the 
British  people,  the  latter  have  thus  the  greatest 
reason  to  be  grateful  to  the  American  section  for 
the  first  step  towards  freedom,  which  gave  the 
impetus  to  the  movement  leading  ultimately  to  the 
freedom  of  them  all.  The  Southern  British,  and 
even  the  American  section,  have  similar  grounds 
to  be  thankful  to  their  Northern  brethren,  the  old 
Scots,  for  similar  strokes  for  freedom,  which  ulti- 
mately contributed  to  its  attainment  for  them  all. 

It  was  the  association  of  French  with  Americans 
which  gave  the  final  impetus  towards  freedom  which 
culminated  in  the  French  Revolution.  Its  main 
result  was  also  escape  from  feudal  tyranny ;  dis- 
regarding the  excesses  and  wars  accompanying  and 
following  it,  as  merely  aberrations,  of  which  the 
previous  evil  conditions  were  the  main  predisposing 
cause,  and  unfortunate  conjunctions  of  difficult  con- 
ditions and  violent  personalities  were  the  exciting 
cause. 

These  peoples,  Anglo-Saxon  both  in  Britain  and 
America,  and  French,  are  thus  natural  allies  in  the 
strife  against  feudal  despotism  and  its  like  for  the 
rights  and  liberties  and  general  welfare  of  the 
people ;  the  matters  which  were  a  common  affliction 
to  them  all  in  their  evil  days,  and  which  were  made 
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an  occasion  of  strife  by  their  former  tyrannical 
rulers,  being  now  a  common  bond  of  union  in  their 
age  of  freedom.  Organic  union  or  disunion  is  really 
immaterial,  so  long  as  there  is  the  proper  sub- 
stantial co-operation ;  and  it  is  as  absurd  as  it  is 
pernicious  to  permit  the  natm-al  progress  of 
humanity,  especially  of  allied  races,  to  be  fettered 
by  such  accidental  and  artificial  barriers,  however 
useful  these  were  in  a  rude  age,  and  however  senti- 
ment, in  its  proper  sphere,  may  cling  to  its  old 
limitations,  as  it  does  among  the  Scottish  Highland 
clans,  fervently,  yet  now  harmlessly.  That  is  a 
good  example  of  how  the  fire  of  patriotism  may 
burn  brightly  on  its  proper  hearth  without  straying 
into  a  barbarous  incendiarism. 

It  is  a  question  of  the  near  future  when  the  intel- 
ligence, philosophy,  and  humanity  of  the  other 
Teutonic  peoples,  allied  races  with  the  same  old 
Saxon  traditions,  will  lead  them  also  to  abolish 
feudal  despotism  and  its  anachronisms,  and  to  join 
in  such  a  humane  alliance,  extending  its  aims  to  the 
general  welfare  and  the  abolition  of  the  numerous 
common  evils. 

It  seems  permissible  to  trace  in  the  humanity 
and  business  capacity  and  assiduity  of  our  later 
sovereigns  a  revival  and  development — in  modem 
style,  and  so  far  as  modern  conditions  permit — of 
the  patriarchal  native  princes  and  leaders  of  the 
old  Scots  people,  rather  than  of  the  alien  conquerors 
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of  England ;  -without  denying  the  ability  and  energy 
of  the  Norman  element,  useful  qualities  of  that 
distinguished  race  whenever  conditions  did  not 
favour  a  leaning  towards  tyranny ;  and  without 
denying  to  any  of  the  other  branches  of  the  Anglo- 
Saxon  race  a  share  of  the  good  influence  leading  to 
this  happy  result.  These  ancient  Scots  sovereigns, 
defenders  at  all  hands  of  their  people's  rights  and 
liberties,  might  serve  as  an  example  to  other  rulers ; 
an  example  not  to  be  slavishly  followed,  but  accord- 
ing to  improved  modern  methods  of  government. 
Any  who  may  be  inclined  to  think  their  characterisa- 
tion overdrawn  must  recollect  that  it  accords  with 
the  verdict  of  the  old  Scots  people,  declared  by  a 
series  of  resolute  and  heroic  deeds,  more  eloquent 
than  words,  and  not  to  be  lightly  set  aside  (Chapter 
VIII.,  section  3). 

In  addition  to  the  objections,  in  theory,  to  the 
visionary  notions  on  which  the  claims  of  feudal 
despotism  are  based,  there  is  the  grave  practical 
objection  that  it,  with  its  difficult  entanglements, 
is  found  in  practice  to  place  great  obstacles  in  the 
way  of  a  much  needed  co-operation  of  all  civilised 
peoples  for  the  general  welfare.  Education  has 
lately  led  to  much  better  and  more  general  under- 
standing of  the  real  and  great  common  evils  afflict- 
ing all  peoples  alike.  Science  has  also  disclosed — 
and  is  daily,  with  increasing  rapidity  and  thorough- 
ness,   disclosing — remedies    for   these   evils.        But 
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those  remedies  are  costly  ;  and  to  procure  them  for 
all  peoples  it  is  necessary  that  all  available  resoui'ces 
be  economised.  The  great  obstacle  to  such  economy 
is  the  enormous  cost  of  armaments ;  and  the  great 
obstacle  to  free  co-operation  of  all  civilised  peoples, 
in  avoiding  this  excess  and  applying  the  funds  saved 
for  combating  the  common  evils,  is  this  feudal 
despotism  and  its  entanglements,  with  the  false 
and  futile  notions  nurtured  by  these.  If  these 
antiquated  factors,  relics  of  barbarism,  were  absent, 
it  would  soon  become  plain  to  the  untrammelled 
reason  of  all  civilised  peoples — with  a  naturally 
accordant  re-awakening  of  the  sentiment  of 
humanity  and  the  other  higher  ideals — that  their 
causes  of  quarrel,  and  the  questionable  results  even 
of  successful  war,  are  small  compared  with  their 
interests  in  peace,  including  the  vast  benefits  realis- 
able by  diverting  the  squandered  funds  to  com- 
bating the  common  evils,  and  apart  from  the 
increased  horrors  of  actual  war.  It  would  soon 
become  apparent  to  such  free  peoples  that  their 
common  interest,  transcending  all  others,  is  simply 
to  preserve  law  and  order,  with  equal  opportunities 
for  all.  Such  preservation  is  primarily  a  duty  and 
a  burden  rather  than  a  right ;  and  accordingly 
could  easily  be  apportioned  by  conventions  or 
arbitrations,  from  time  to  time,  were  all  feudal 
despotism  and  its  entanglements  and  unpractical 
dreams     removed.       Commercial     considerations — 


BEFORE   1874  125 

though  complicating  particular  questions  which  the 
short-sighted  magnify  unreasonably — are,  on  the 
whole,  vastly  in  favour  of  such  views  and  policy. 
Such  better  conditions  would  not  instantly  end  all 
difficulties  :  for  instance,  they  would  not  free  an 
island  power  from  the  peculiar  and  absolute  dilemma 
in  which  it  is  placed,  either  to  secm-e  command  of 
its  seaway  or  to  lose  its  independence ;  but  they 
would  facilitate  greatly  the  reasonable,  humane, 
and  amicable  spirit  which  leads  to  mutual  adjust- 
ment of  all  such  difficult  questions  forced  on  the 
parties   by   unavoidable   circumstances. 

There  are  local  and  temporai-y  difficulties  in  some 
States  which  may  delay  such  necessary  progress ; 
but  the  delay,  in  an  enlightened  and  humane  age, 
cannot  be  for  long.  Events  move  rapidly  now-a- 
days,  and  the  new  knowledge  that  multitudes  are 
perishing  or  languishing  from  imhealthy  conditions, 
diseases,  and  privations,  and  that  the  new  methods 
of  science  could  largely  prevent  these  calamities 
were  funds  furnished  by  the  necessary  economy, 
must  bring  so  great,  and  so  constantly  increasing, 
moral  and  other  pressure  to  bear  on  all  feudal 
despots  and  oligarchies  and  their  parasites  as  will 
necessitate  early  reform  and  removal  of  the  evil 
obstacles  to  these  great  ends  of  humanity. 

A  policy  involving  such  enormous  diversion  of 
resources  from  such  pressing  instant  needs  of  the 
people  is,  viewed  from  the  standpoint  of  their  wel- 
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fare,  like  the  conduct  of  a  general  who  neglects  to 
provide  the  necessary  means  for  repelling  a  disastrous 
attack  which  is  actually,  presently,  and  incessantly 
being  made  on  his  camp,  because  he  is  reserving 
these  means  with  the  view  of  repelling  some 
imaginary  future  attack  which  may  not,  and  under 
wise  conditions  need  not,  take  place.  Such  conduct 
is  not  creditable,  however  disguised  with  fine  words 
in  the  well-known  sophistical  style,  but  shameful, 
the  forerunner  of  some  terrible  but  just  Nemesis.  So 
continually  and  rapidly  increasing  and  improving  are 
the  modern  methods  of  combating  disease,  ill-health, 
and  other  common  evils  of  mankind,  that  frustra- 
tion of  the  necessai'y  economy  has  become — and  is 
daily  becoming  more  and  more — a  more  unpardon- 
ably  evil  act  than,  in  the  past  days  of  ignorance, 
it  has  ever  before  been  possible  for  rulers  to  commit ; 
an  act  of  the  utmost  disloyalty  and  unfaithfulness 
not  only  to  their  own  people,  but  to  all  humanity. 
It  is  necessary,  however,  to  be  careful  not  hastily 
to  blame,  for  obstruction  or  delay  of  such  progress, 
particular  individuals,  classes,  or  peoples,  often 
drawn  along  irresistibly  for  the  time  by  a  too  strong 
sui'rounding  current  of  political,  military,  social,  and 
personal  forces,  which  can  only  be  counteracted  by 
wide  co-operation  of  various  civilised  peoples,  with 
the  strongest  legitimate  pressure  upon  all  their 
rulers  simultaneously. 

The  only  arguable  ground  in  principle  for  delay  of 
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such  reforms  is  an  opportunism  (more  or  less  legiti- 
mate under  peculiar  conditions  of  notably  uncertain 
definition)  -which  clings  to  existing  institutions  that 
operate  fairly  well,  till  reasonably  certain  that 
efficient  substitutes  are  available;  but,  though  this 
argument  is  evidently  tending  to  become  out  of  date 
in  the  highly  novel  modern  conditions  indicated, 
it  is  outside  the  scope  of  our  inquiry  to  attempt  any 
discussion  of  the  endless  questions  raised  on  this 
head. 

There  is  no  thought  of  a  Utopia  in  these  sugges- 
tions. They  relate  to  practical  ameliorations  already 
partly  achieved,  but  vastly  hampered  and  limited  by 
the  false  notions  and  consequent  obstructions 
indicated;  and  even  a  fair  measure  of  additional 
success  in  these  ameliorations  will  be  valuable. 

To  an  intelligent  ruler  himself,  wishful  to  act  as 
a  real  King  in  the  genuine  and  honourable  sense — 
not  merely  to  parade  as  a  pantomime  King — the  true 
and  quiet  dignity  of  a  constitutional  sovereign,  the 
old  Saxon  ideal,  fiduciary  for  his  people,  acting  as 
their  leader  with  simple  personal  influence,  in  concert 
with  them  and  other  civilised  peoples,  permitting 
their  collective  wisdom  and  experience  to  operate  for 
the  general  welfare,  must  appear  the  honest  position, 
and  a  vastly  more  honourable  capacity  than  the 
extravagant  and  exploded  pretences  of  the  dark 
ages.  Its  truth  and  honesty  must  commend  it 
strongly  to  every  one  who  cherishes  the  higher  ideals 
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of  life,  refined  or  homely.  There  is  accordingly  good 
hope  that,  in  these  rapidly  moving  days  of  intelli- 
gence and  enlightenment,  all  the  Teutonic  peoples 
at  least,  who  have  the  same  old  Saxon  traditions, 
■will  soon  enjoy  the  fruits  of  similar  natural  progress, 
and  will  have  as  good  reason  to  be  proud  of  and 
thankful  to  their  rulers  as  the  old  Scots  had  towards 
their  ancient  patriarchal  native  Kings,  and  as  the 
whole  Anglo-Saxons  who  have  escaped  from  the 
lingering  barbarism  of  their  ancient  homeland  on  the 
Continent  of  Europe  now  have,  for  the  revival,  with 
added  improvements  the  fruit  of  later  experience, 
of  the  reasonable  and  humane  Saxon  traditions  and 
the  correspondingly  good  conditions  of  Scotland's 
illustrious  age. 


CHAPTER  XV. 

1.  The  Third  period  commences  with  the  passing 
of  the  Heritable  Jurisdictions  Act  of  1746,  20  Geo. 
II.,  cap.  43,  and  the  Tenures  Act  of  1747,  in  the 
same  session,  20  Geo.  II.,  cap.  50.  The  latter  Act 
(which  abolished  ward-holding)  entitles  an  heir  or 
singular  successor  to  entry  in  lands  on  payment  to 
the  superior  of  "  such  fees  or  casualties  as  he  is 
"  hy  law  entitled  to  receive  "  (the  same  expression 
being  repeated  in  the  Acts  of  1847  and  1868). 

By  a  curious  process  of  inference,  which  does  not 
seem  to  observe  established  rules  of  construction, 
or  to  agree  with  or  take  into  consideration  other 
points  to  be  noticed,  the  House  of  Lords,  led  by 
Lord  Robertson,  in  the  case  of  Home  v.  Belhaven, 
1903,  5  F.  (H.L.)  13,  reversing  the  judgment  of  the 
Court  of  Session,  convinced  themselves  that  the 
words  "  by  law  "  applied,  in  the  case  of  a  singular 
successor,  only  to  the  assessment  of  composition 
due  by  certain  creditors  in  the  Act  of  1469,  cap.  36, 
the  peculiar  origin,  nature,  and  form  of  which  have 
already  been  discussed.  They  held  that  the  terms  of 
the  Tenures  Act  of  1747,  including  the  preamble, 
precluded  inquiry  as  to  whether  there  was  any  other 
previously  existing  law  entitling  singular  successors 
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to  demand  entry  -with  tlie  superior,  and  providing 
with  reasonable  flexibility  for  assessment  of  com- 
position. This  led  them  to  an  unreasonably  rigid 
rule,  and  unprecedentedly  high  estimate  of  composi- 
tion due  by  the  defender,  overruling  the  Court  of 
Session  judgment,  which  had  modified  it  reasonably 
according  to  immemorial  practice. 

We  have  already  pointed  out  a  difficulty  in  con- 
struing the  Act  of  1469  (as  was  assumed  and  h 
required  to  warrant  that  decision)  so  that  all  creditor 
apprisers  apprised  and  entered  under  it,  and  not  in 
certain  cases  under  the  older  customary  law  and 
process  (Chapter  X.). 

2.  Another  difficulty  (not  dealt  -sN-ith  in  the  above 
judgment)  which  seems  to  us  with  all  respect  to 
negative  the  above  construction  of  the  Teniires  Act 
of  1747,  is  that  this  construction  and  its  alleged 
grounds  seem  inconsistent  with  the  terms  and 
provisions  of  section  10  of  that  Act.  That  section 
narrates  that  there  are  "  certain"  lands  held  on  feu 
with  "  clauses  de  non.  alienando  sine  consensu 
"  super iorium"  ;  and  it  annuls  such  clauses,*  sub- 
ject to  compensation  to  be  fixed  by  the  Court.  But 
if  superiors  before  the  passing  of  the  Act  of  1747 
could  by  law  have  prohibited  and  prevented  aliena- 

*  These  clauses  were  prohibitions  of  ordinary  alienations, 
not  of  subinfeudation  ;  the  prohibition  of  which  continued 
lawful  till  abolished  by  the  Conveyancing  Act  of  1874,  sec. 
22. 
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tion  without  their  consent,  such  clauses  "  de  non 
"  alien-atido  "  would  have  been  of  no  value,  giving 
no  right  of  prohibition  to  the  superior  beyond  what 
he  had  by  law;  and  it  would  be  inexplicable  why 
the  Act  should  give  compensation  for  a  valueless 
declaratory  expression  of  the  legal  right,  and  not 
for  what,  in  that  view,  would  be  the  really  valuable 
thing,  the  legal  right  of  prohibition  itself,  which  in 
that  view  the  Act  would  also  annul  (sections  10  and 
12). 

The  force  of  this  objection  to  this  hasty  construc- 
tion is  increased  upon  reference  to  the  origin  of  these 
clauses  "  de  non  alienando "  in  the  reign  of 
Charles  First,  and  to  their  cause  and  effect.  A 
Statute  of  that  reign,  passed  during  a  period  of 
excessive  tyranny,  •prohibited  the  conversion  of 
Military/  tenures  ('"  ivard  holdings ")  into  Com- 
mercial tenures  {"feu")  for  the  purpose  of  pre- 
venting their  alienation,  without  consent  of  the 
superiors  (Dalrymple,  pp.  90,  91).  This  shows  not 
only  that  Commercial  feus  were  then  alienable  with- 
out the  superior's  consent,  but  also  that  their  mar- 
ketable character  was  deemed  such  a  natural  and 
firmly  settled  quality  of  Commercial  tenures  (a 
necessary  quality,  one  would  think,  in  a  nation  not 
devoid  of  common  sense  and  business  capacity)  that 
this  despotic  sovereign,  even  at  the  height  of  his 
tyranny  and  for  its  purposes,  would  not  venture 
to  interfere  with  the  law  of  alienability  of  Com- 
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mercial  feus,  but  left  any  such  interference  to  be 
made  privately  by  special  contractual  clauses. 

Moreover,  Dalrymple  further  states  that  superiors 
then  adopted  the  practice,  when  they  granted  Com- 
mercial feus,  to  insert  in  them  these  clauses  "  de  non 
"  alienando  sine  consensu  superiorium,"  so  as  to 
create  hy  contract  the  right  of  'prohibition  of  aliena- 
tion which  they  had  not  hy  law. 

3.  Before  discussing  fm-ther  in  detail  the  curious 
reasoning  in  Home's  case  in  favour  of  the  alleged 
unnatural  and  impracticable  customary  law  of  pro- 
hibition of  alienation  of  Commercial  feus  prior  to 
1747,  it  may  be  well  to  consider  the  researches  of 
some  of  the  acloiowledged  old  authorities  on  feudal 
law  upon  the  subject  of  alienability  of  these  so-called 
feus. 

The  first  Lord  Meadowbank,  one  of  these  great 
authoiities,  in  the  case  of  Cockburn-Foss,  6th  Jvme, 
1815,  F.C.,  affirmed  6  Paton's  Appeals,  640, 
ridicules  the  doubts  stated  by  some  as  to  the  old- 
established  alienability  of  Commercial  feus,  and 
confirms  this  view  by  reference  to  the  customs  of 
allied  countries  in  which  a  similar  or  more  rigorous 
feudal  law  prevailed,  including  France  and  Spain, 
where  assuredly  there  was  at  the  dates  referred  to 
no  lack  of  strictness  in  enforcing  to  the  full  the 
claims  of  superiors ;  in  the  former  case  the  excessive 
strictness  having  become  one  of  the  contributory 
causes    of    the    great   revolution.      A    fortiori,    the 
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precedent  applies  to  the  milder  legitimate  Scots 
system  introduced  for  the  general  welfare  of  a  free 
people,  as  explained  at  the  outset.  Liord  Meadow- 
bank  there  says — "  As  to  the  feus  called  improper 
"  feus,  which  are  only  imitations  of  the  "proper 
"  feudal  title  .  .  .  custom  everywhere  overruled 
"  any  strict  notions  regarding  them  that  otherwise 
"  might  have  been  deduced  from  the  feudal  grants 
"  of  benefices  bestowed  by  great  proprietors  for 
"  military  services,  .  .  .  We  find  that  they 
"  were  all  alienable,  and  that  a  census,  a  species 
"  of  fine,  was  paid  to  the  superior  in  consequence 
"  of  the  sale ;  .  .  .  by  the  laws  of  Castile  and 
"  Arragon  a  fiftieth  part,  according  to  the  custom 
"  of  Paris  a  twelfth  part,  in  many  instances,  and 
"that  subject  to  modification,  was  the  amount. 
"  The  droits  de  lods  et  ventes  appears  as  far  back  as 
"  there  was  feudal  law,  ...  In  short,  wherever 
"  we  look  to,  1  believe  it  will  be  found  that  there  was 
'■  a  custoin  which  overruled  all  these  matters,  and 
"  rendered  the  thing  saleable,  according  to  the  true 
"  nature  of  property,  a  census,  perhaps  a  nominal 
'■  census,  being  left  to  the  superior." 

Dalrymple  (p.  83)  says,  to  the  same  effect — "  In 
"  soccage  tenure  the  interest  of  the  lord  had  never 
"  been  great,  and  in  all  tenures  the  interest  of  the 
"  heir  declined,  so  that  in  the  end  lands  holden  by 
"  soccage  tenure  came  to  be  freely  alienated,  both  in 
"  England  and  Scotland." 
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The  strongest  case  for  application  of  this  rule 
of  the  liberty  of  alienation  would  be  when,  as  in 
modem  grants,  the  reddendo  was  payable  in  cash; 
but  the  practice  of  alienation  in  Scotland  went 
beyond  such  cases.  Indeed,  the  practice  of  aliena- 
tion was  spreading  so  much,  even  in  proper  military 
feus,  that  it  was  deemed  necessary  to  limit  aliena- 
tion in  their  case  by  Statute  to  one-half  of  the 
feu.  This  wa«  done  by  an  Act  of  William  the  Lion, 
as  interpreted  and  supplemented  by  practice  (Leg. 
Will.,  cap.  31;  Dalrymple,  pp.  83,  84). 

Karnes  also  confirms  this  early  growth  of  the 
natural  power  and  practice  of  alienation  of  Com- 
mercial feus  (Law  Tracts,  No.  3,  "Property,"  pp. 
141,   142;  and  No.   6,  "Regalities,"  &c.,  p.   207). 

In  England,  before  the  date  of  the  Statute  "  Quia 
"  Empfores  "'  the  King's  Courts  upheld  the  power  of 
alienation  of  subaltern  holdings,  notwithstanding 
the  opposition  of  the  feudal  barons.  The  need  of 
the  Crown's  consent  there  in  the  case  of  Crown 
holdings  was  commuted  in  Edward  Third's  reign  to 
a  composition  of  one-third  of  the  annual  value 
(Maitland,  p.  29). 

In  the  face  of  all  these  authorities,  both  as  to 
Scots  feudal  law  and  feudal  law  generally,  it  would 
require  very  strong  evidence  of  a  long-continued 
unambiguous  custom,  regularly  and  freely  acquiesced 
in  hy  the  i^eople  in  orderly  times,  of  actual  preven- 
tion of  alienation  of  Commercial  feus,  unless  with 
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the  superior's  consent,  to  establish  a  customary  law 
so  unnatural,  repugnant  to  vested  rights  of  pro- 
perty, impolitic,  and  prejudicial  to  the  interests  of 
all  concerned  in  the  commerce  in  land,  including 
first  of  all  the  superior  himself  in  his  feuing  market. 
Not  only  is  there  no  evidence  of  such  actual  and 
regular  prevention  of  alienations,  still  less  of  such 
free  and  regular  acquiescence  in  such  prevention  in 
orderly  times;  but,  on  the  contrary,  there  are  the 
authorities  cited  for  both  the  legality  and  actuality 
of  free  alienation  of  Commercial  grants,  and  of  its 
regulation  by  Acts  or  Edicts,  in  all  the  periods  of 
Scots  history.  These  are  as  ample  indications  as 
could  reasonably  be  expected  to  subsist,  since  the 
great  destruction  of  early  Scottish  records  (Burton, 
vol.  2,  p.  65).  Lord  MeadowhanVs  researches  here 
also  refute  the  visionary  feudalists  on  their  own 
favourite  foreign  ground,  ^Nhich  they  did  not  search 
so  thoroughly  as  he  did,  nor  -with  such  intelligent 
and  imbiassed  discrimination  of  the  true  realities. 
Any  indications  in  favour  of  freedom  in  such  despotic 
countries  are  evidently  applicable  a  fortiori  to  a 
people  with  a  traditional  constitution  and  customs 
and  history  such  as  the  Scots,  under  orderly  and 
legitimate  conditions.  The  notion  of  prevention  of 
alienation  of  Commercial  grants  by  superiors  in 
Scotland  (otherwise  than  by  virtue  of  the  express 
stipulations  mentioned,  or  by  violence  in  the  dis- 
orderly period)  thus  appears  to  be  but  a  dream  of 
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despotic  feudalism,  reiterated  without  scrutiny  or 
proper  historical  research  by  superficial  or  biassed 
observers,  but  with  no  real  foundation  in  legitimate 
Scots  law  or  practice,  inconsistent  with  its  excep- 
tionally beneficent  origin,  and  having  little,  if  any, 
real  precedent  in  the  case  of  such  grants,  even  in 
more  rigorous  foreign  feudal  practice. 

4r.  There  has,  indeed,  been  no  attempt  at  proof  of 
the  hare  assertion  that  the  prohibition  and  preven- 
tion of  alienation,  without  the  superior's  consent, 
were  ever  legitimately,  or  even  de  facto,  extended 
beyond  the  true  feudal  or  Militai-y  tenure  with  its 
peculiar  and  perhaps  necessary  subserviency  ; 
although  the  researches  and  authorities  cited,  as 
well  as  its  own  improbability,  indeed,  repugnancy, 
clearly  demand  either  proof  of  that  assertion  or  its 
abandonment.  Such  marvellous  faith  have  the 
visionary  feudalists  in  the  subservient  spirit  and 
eubmissiveness  to  tyranny  of  the  old  Scots  people  I 
So  dominated  are  they  by  similarity  of  form  of 
things  quite  dissimilar  in  substance.  Hence  the 
common  error  of  deeming  the  very  encroachments  by 
the  chiefs  upon  vassals'  ancient  rights  to  be  relaxa- 
tions of  a  purely  imaginary  prior  rule  of  prohibition. 

That  error  involves  the  absurdity  of  supposing 
that  these  predatory  chiefs  made  their  first  great 
concession  in  1469,  at  the  very  height  of  their  over- 
grown power  and  unbridled  rapine ;  in  the  very 
midst  of  their  numerous  and  most  insidious  schemes 
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for  spreading  their  nets  in  every  direction  to  bring 
in  spoils  of  all  kinds  to  them,  in  the  ways  and  with 
the  results  which  have  been  described  (Chapters 
VII.,  VIII.,  IX.).  Timeo  Danaos  et  dona  ferentes. 
That  being  merely  historical  fact,  with  a  plain 
inference,  and  not  a  feudalist's  dream  of  an 
unScottish  tyranny,  is  as  usual  neglected  by  the 
visionaries. 

The  theory  of  a  rule  of  prohibition  of  alienation 
of  Commercial  grants  and  its  subsequent  relaxation 
is  not  historical  fact,  nor  is  it  at  all  consistent 
either  with  the  history  of  the  Scots  people  generally, 
or  with  the  particular  circumstances  and  characters 
concerned  in  1469,  or  with  practice  as  described  by 
Lord  Meadowbank.  The  strange  notion  of  a  relaxa- 
tion— of  any  kind  of  move  except  a  tightening  of 
the  feudal  fetters — by  the  rampant  marauders  of 
1469,  is  just  a  sort  of  incongruous  and  unreal  melo- 
drama of  benevolent  blackguards,  the  fond  imagina- 
tion of  the  visionary  feudalists,  put  forward  by  them 
evidently  as  an  excuse  for  raising  extravagant  claims 
by  superiors. 

The  description  of  the  scheme  of  aggression  by 
these  marauders  (Chapters  VII.,  VIII.,  IX.,  and 
X.,  section  4),  of  which  the  procm-ing  of  the  alleged 
enactment  of  1469  was  part,  is,  on  the  other  hand,  in 
precise  accord  with  the  persistent  grasping  character 
of  the  chiefs  of  that  time,  showing  them  in  their 
true  colours.     It  is  reasonable  and  consistent,  and 
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there  is  an  overwhelming  probability  in  its  favour 
and  against  the  above  extraordinary  notion.  The 
whole  of  these  facts  afford  an  illustration  of  the 
persistent  illegitimate  aggi-essiveness  of  feudalism 
in  Scotland. 

On  the  assumption  that  superiors  in  Scotland 
ever  really  had — or  rather  usurped — such  an 
vmnatural  and  tyrannical  power  over  Commercial 
grants,  it  must  have  decayed  at  a  very  early  date, 
^-ith  the  general  decay  of  the  overgrown,  illegiti- 
mate Scots  feudalism  of  the  disorderly  period ; 
just  as  the  superior's  claim  as  ultimus  hceres,  and 
for  the  older  casualties  now  in  desuetude,  also 
decayed,  for  even  less  substantial  reasons  (Dal- 
rymple,  pp.  38  to  68).  Its  natural  period  of  decay 
would  be  v>hen  truth  and  liberty  began  to  supplant 
myth  and  tyranny. 

5.  It  would  sadly  discredit  Scots  feudalism,  and 
the  sense  and  spirit  of  the  people  who  acquiesced 
in  a  manner  in  its  intrusion,  to  hold  that — while  it 
was  capable  of  growing  worse  by  perversion  to 
oppressive  ends  under  the  pressure  of  the  illegiti- 
mate conditions  of  the  disorderly  period — it  was 
incapable  of  growing  better,  or  even  of  recovery 
from  its  decadence  and  reverting  to  the  proper 
beneficent  purposes  for  which  it  was  legitimately 
established,  when  these  evil  conditions  ceased.  It 
is  more  reasonable  and  in  accordance  with  the 
history  and  traditions  of  the  Scots  people,  and  their 
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habits  when  free  from  the  illegitimate  constraint 
of  the  disorderly  period,  that  interpretation  should 
rather  favour  recovery  and  improvement  of  the 
mild  native  Scots  feudalism  for  its  proper  beneficent 
and  legitimate  purposes  than  its  continued  or 
increased  perversion,  which  the  biassed  and  visionary 
feudalists  and  their  modern  copyists  and  abettors 
would  so  weakly  and  imenquiringly  favour. 

When  it  is  remembered  (as  shown  by  our  narra- 
tive, Chapters  I.,  VI.,  VII.,  VIII.,  IX.,  and  XVII.) 
that  the  resistance  to  this  despotic  power  claimed 
for  superiors  was  part  of  the  great  struggle  against 
internal  as  well  as  external  feudal  tyranny,  waged 
by  Wallace  and  Bruce  and  the  other  patriotic  native 
kings,  backed  with  remarkable  thoroughness  by  the 
people,  and  followed  up  by  the  latter  in  later  ages 
(and  still  presumably  to  be  followed) — that  struggle 
a  memorable  chapter  of  the  universal  fight  against 
tyranny — it  must  appear  utterly  improbable,  indeed 
repulsive  even  to  suppose,  that,  with  such  traditions, 
the  people  would  truly  acquiesce  in,  or  definitely 
yield  to,  such  tyranny,  and  become  worse  than  a 
conquered  people  in  this  respect. 

Lord  Meadowbank's  researches  show  that  this 
never  occurred  even  de  facto  to  any  appreciable 
extent.  If,  notwithstanding  these  facts,  the  most 
salient  in  Scottish  history,  it  be  thought  by  some 
that  they  can  discern  in  some  cases  a  seeming 
victory  for  the  tyranny,  that  can  only  have  been  a 
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partial  and  temporary  violent  frustration  of  the 
true  law  and  custom,  won  only  in  dealing  with 
some  weak,  spiritually  forisfamiliated  particle  of 
the  people,  of  too  little  account,  both  in  quantity 
and  quality,  to  infer  regular  annulment  of  such  an 
ancient  liberty.  Such  an  anniilment  would  not 
have  affected  superiors  and  vassals  alone;  for  it 
would  have  barred  the  door  to  the  whole  people 
for  proper  access  as  owners  to  their  land,  contrary 
to  their  ancient  liberty,  unless  with  consent  of  the 
chiefs  whose  conduct,  both  to  King  and  people, 
was  so  largely  undutiful  and  injm-ious,  unfitting 
them  to  be  entrusted  with  such  extravagant  powers. 
No  authority  which  ever  existed  was  strong  enough 
really  to  establish  in  Scotland  the  contrary  of  Lord 
Meadowbank's  opinion;  for  (besides  his  repute  as  a 
feudal  lawyer)  the  very  holding  of  such  a  notion 
would  recoil  on  itself,  arguing  such  misunderstand- 
ing of  the  whole  spirit,  sentiment,  habit,  and  history 
of  the  Scots  people,  such  a  thoroughly  alien  prone- 
ness  to  acceptance  of  tyrannical  principles,  as  would 
discredit  itself  as  an  authority  upon  all  such  purely 
Scottish  historical  questions.  This  question,  as 
affecting  an  ancient  liberty,  requires  for  its  proper 
settlement  a  broad  outlook  on  all  these  points.  It 
is  not  a  petty  question  of  conveyancing  which  can 
be  settled  by  a  few  purely  legal  text-books,  the 
product  largely  of  recluses  who  may  lack  such  a 
broad  outlook  or  even  be  biassed  against  such  an 
attitude. 


BEFORE   1874  Ul 

6.  Turning  again  to  the  terms  of  the  Tenures 
Act  of  1747,  the  words  "  by  law  "  in  the  active 
enacting  chiuse  must  determine  the  measure  of  the 
casualty,  and  the  preamble  cannot,  according  to 
established  rules,  be  referred  to,  to  influence  their 
construction,  unless  there  be  a  true  ambiguity  in 
this  enacting  clause,  necessitating  reference  to  the 
preamble  to  solve  it.  Now,  there  is  breadth,  but 
no  proper  ambiguity,  in  the  words  "by  law." 
Nothing  can  be  deemed  freer  from  ambiguity  than 
"law,"  from  the  legitimate  point  of  view  of  the 
Court,  notwithstanding  the  popular  witticism  to  the 
contrary.  It  simply  refers  the  Coui-t  to  the  whole 
body  of  law  of  every  description,  and  to  the  whole 
mass  of  authorities,  precedents,  practice,  and  history 
of  the  law. 

If  the  Act  had  really  intended  to  establish  a  par- 
ticular code  for  estimating  composition  in  the 
various  cases,  it  could  have  repeated  or  adopted,  by 
express  reference,  the  terms  of  some  of  the  older 
Acts;  but  there  can  be  no  reasonable  doubt  that,  in 
that  case,  it  would  have  expressed  a  properly  framed 
code  of  its  own,  instead  of  needlessly  adopting  the 
wretchedly  imperfect  terms  (for  such  a  purpose)  of 
the  old  Acts.  The  only  conceivable  limitation  here 
of  the  general  term  "  law  "  to  a  special  Statute 
would  accordingly  be  the  limitation  not  of  rule,  but 
of  necessity,  if  it  were,  upon  full  inquiry,  foimd  to 
be  the  case  that  such  Statute  is  the  whole  law  on  the 
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subject — the  choice  in  a  class  in  which  there  is  only 
one  existing  member.  This  seems  to  show  that 
Lord  Robertson  was  in  error  in  contemning  so 
hastily,  and  in  the  teeth  of  the  old  great  authori- 
ties, all  "learning  and  reseai-ch  "  upon  "sources 
"  of  information  external  to  the  Statute "  (5  F. 
(H.L.)  19).  By  using,  presumably  deliberately, 
the  broad,  but  not  properly  ambiguous,  term 
"law"  the  Statute  calls,  as  plainly  as  words  can 
express,  for  such  research  into  every  authority  and 
source  of  information  on  the  law,  statutory  and 
customary. 

Assuming,  for  arguments  sake,  that  there  could 
be  deemed  here  a  proper  ambiguity,  making  it  legiti- 
mate to  refer  to  the  preamble  to  solve  it,  his  lord- 
ship also  seems  to  make  too  much  of  the  vague  narra- 
tive of  the  former  "  tedious  and  expensive  "  pro- 
ceedings to  be  avoided.  Heirs  and  singular  suc- 
cessors are  here  classed  together,  so  the  process  used 
by  the  latter  alone  cannot  be  what  is  thus  referred 
to  as  applicable  to  both.  If  research  shows,  as  con- 
tended, that  singular  successors  have  an  ancient 
customary  right  of  entry,  subject  to  an  ancient  cus- 
tomary fine  or  census,  the  action  necessary  to  en- 
force that  right  would  be  sufficiently  "  tedious  and 
"  expensive  "  to  fall  under  that  very  vague  narra- 
tive. At  aU  events,  it  might  easily  be  deemed  so 
in  the  opinion  of  the  Legislature ;  so  the  broad  ques- 
tion of  law  remains  open,  whether  there  is  such  an 
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ancient  customary  right,  and  requires  for  its  settle- 
ment all  the  research  so  hastily  deprecated  and 
neglected  (Ersk.  Inst.  I.,  1,  49).  Lord  Robertson 
in  his  fii'st  sentence  (averring  that  Commercial 
grants  -were  not  alienable  ■without  the  superior's 
consent,  till  ahenation  was  authorised  by  Statute) 
simply  begs  the  whole  question,  disregarding,  with- 
out research,  the  great  authorities  who  have  made 
the  necessary  research  in  this  branch  of  Scots  feudal 
law  (5  F.  (H.L.)  19).  That  sentence  appears  to 
be  simply  a  repetition,  without  scrutiny,  of  state- 
ments of  the  visionary  feudalists  who,  as  akeady 
pointed  out,  are  known,  in  their  biassed  way,  to 
have  systematically  neglected  the  native  legitimate 
Scots  feudal  law  and  practice,  studying  only  the 
books  of  the  despotic  foreign  feudal  law,  which  is 
not  Scots  law,  and  is  expressly  excluded  by  the  Act 
of  1425,  especially  when  of  the  encroaching  nature 
which  the  King  was  then  attempting  to  curb. 

Lord  Kinnear's  carefid  research  and  opinion  on 
legitimate  Scots  feudal  law  are  really  the  distinctly 
pertinent  and  instructive  parts  of  this  case  (2  F. 
1238,  1241,  1242,  1243).  They  agree  with  the 
Scots  historical  facts  and  practice,  and  the  great 
feudal  authorities  cited,  who  made  the  necessary 
research.  To  neglect  that  is  to  strike  out  an  im- 
portant page  of  Scottish  history. 

Moreover,  it  seems  distinctly  suggested  by  the 
peculiar  policy  and  practical  and  military  pm'poses 
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of  the  Legislature  in  the  peculiar  circumstances  of 
that  time,  that  they  deliberately  abstained  from 
particularising  what  was  due  for  any  casualties, 
and  chose  in  preference  the  broad  term  "  law  " 
simply  and  solely  in  opposition  to  "  unlaw  " — ^in 
order  to  leave  the  Court  at  full  liberty,  without 
prejudice,  to  ehminate  any  and  all  elements  of 
unlaw  that  had  crept  into  practice,  or  even  into 
alleged  Statutes,  duiing  the  preceding  exceedingly 
disorderly  times.  This  clause  was  virtually  a  pro- 
hibition of  inclusion  of  all  treasonable  or  otherwise 
unlawful  elements  in  estimation  of  the  claim,  as 
was  necessary  and  usual  in  many  ways  according  to 
the  policy  of  that  stirring  time.  It  virtually  pro- 
hibited, e.g.,  inclusion  of  the  unlawfid  element  of 
blackmail  against  attack  by  the  chief  (formerly  an 
element  of  some  of  such  payments),  or  contributions 
towards  treasonable  or  unlawful  "  bands  "  of  the 
old  kind,  permitting  only  the  lawful  element  of 
retaining  fee  for  defence  of  the  vassal  by  the  chief. 
All  such  payments  were  essentially  Military  "Aids  " 
— the  regulation  of  which  was  at  that  moment  a 
most  urgent  military  necessity — and  the  lawful  re- 
taining fee  for  defence,  just  mentioned,  was  the 
local  feudal  Aid  which  represented  the  casualty  of 
composition  in  its  original  legitimate  form,  aa  is 
about  to  be  more  fully  explained. 

This  was  a  critical  turning  point  in  the  political 
and  military  history  of  the  nation,   when  law  and 
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order  were  being  evolved  out  of  previous  centuries 
of  unlaw  and  disorder ;  the  lawless  disorderly  period 
receiving  indeed  its  final  quietus  through  that 
Tenures  Act  and  the  allied  Heritable  Jurisdictions 
Act,  just  previously  passed,  and  various  administra- 
tive measures  then  actively  undertaken — all  as  part 
of  the  same  policy  of  enforcing  lau'.  The  com- 
plete elimination  of  all  elements  of  unlaw  that  had 
crept  in  during  the  disorderly  conditions  then  being 
terminated  was  accordingly  one  of  the  most  im- 
portant functions  which  it  was  necessary,  at  such 
a  turning  point,  to  refer,  with  the  fullest  powers,  to 
the  Court,  so  as  to  give  a  fair  start  to  the  new 
orderly  era  then  being  inaugurated.  Such  a  broad 
and  weighty  consideration  at  such  a  critical  tui-ning 
point  seems  entitled  to  considerable  weight  in  giving 
a  broad  interpretation  to  a  clause  in  such  broad 
terms — to  more  weight  than  the  details  of  pro- 
cedure, of  questionable  nature  and  significance, 
which  were  dragged  into  the  interpretation  process, 
and  to  which  the  majority  in  the  Appeal  Court  paid 
exclusive  and  apparently  unwarrantable  attention. 
Lord  Robertson  expressed  the  opinion  that  nothing 
but  a  change  in  recent  forms  of  procedure  was  here 
contemplated  by  the  Legislature,  and  in  support 
cited  Bankton's  opinion  (5  F.  (H.L.)  20);  but  the 
opinion  of  a  statesman  would  have  been  much  more 
informative  than  that  of  a  feudal  lawyer,  as  to  all 
the   intentions   of  all   the  legislation   for  enforcing 
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"  law  "  at  that  critical  moment,  and  .«-ould  doubt- 
less have  indicated  much  broader  views  and  weightier 
ends.  The  Tenures  Act  of  1747  was,  like  allied 
measures  of  that  stirring  time,  primarily  a  political 
and  Military  Statute,  and  only  incidentally  a 
Conveyancing  one  :  and  it  seems  trifling  with  its 
grave  nature  to  confine  to  the  latter  narrow  scope — 
as  if  that  had  been  a  quiet  age  distinguished  mainly 
by  its  juridical  styles — an  enactment  in  such  broad 
terms,  clearly  covering  matters  of  importance  for 
its  serious  political  and  military  purposes,  as  above 
explained. 

In  this  broader  view,  section  13  has  a  function 
precisely  complementary  to  that  of  the  other  main 
pi'ovisions  of  this  Tenures  Act  and  the  allied 
Heritable  Jurisdictions  Act,  their  joint  purpose  being 
to  remedy — by  prevention  and  cure — the  "  unlaw  " 
of  the  disorderly  period  then  being  terminated,  viz., 
firstly,  these  other  main  provisions  prevent  this 
"  tmlaw  "  for  the  future  by  terminating  the  local 
feudal  power  at  its  root,  including  the  military  influ- 
ence which  had  been  found  to  flow  from  it;  secondly, 
section  13  cures  the  "  unlaw  "  of  the  past,  so  far  as 
it  created  local  customs  of  payment  of  fines  or 
casualties  on  treasonable  or  otherwise  imlawful 
grounds,  by  requiring  them  in  future  to  be  due  "by 
"law" — that  is,  by  the  law  of  the  realm,  not  by 
the  oppressive  rules  or  unlaw  of  the  insubordinate 
chiefs,   which  are  known  to  have  been  often  very 
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lawless,  irregular,  and  extravagant,  especially  in  the 
Highland  districts,  then  largely  in  view.  It  was 
also  an  exclusion  of  all  special  or  local  privileges 
helpful  to  insubordination,  such  as  are  prohibited 
by  the  Act  1425,  cap.  48. 

With  such  a  clear  and  natural,  and  practically, 
politically,  and  militarily  important,  and  precisely 
timeous  construction  of  the  broad  term  "  by  law," 
it  seems  unwarrantable  to  alter  and  narrow  this 
plain  and  proper  meaning  by  reference  to  a  vague 
preamble,  which  had  to  be  itself  mutilated  before  it 
could  be  used  to  mutilate  the  simple  broad  enacting 
clause  in  the  peculiar  way  of  Lord  Robertson  and 
those  following  him  in  Home's  case.  It  is  strange 
that  such  a  weak  narrative  preamble  should  be  given 
such  active  effect,  while  the  'peculiarly  active 
preamble  of  1469  was  not  given  active  effect,  as 
before  explained  (Chapter  X.) — a  strained  dis- 
crimination favouring  the  production  of  unworkable 
law  with  extravagant  results. 

When  Parliament,  in  the  Acts  of  1847  and  1868, 
repeated  the  expression  of  the  Tenures  Act  of  1747 
as  to  casualties  due  "  by  law,"  they  were  presvmiably 
aware  of  the  natural,  broad,  and  reasonably  flexible 
interpretation  which  the  Court  and  the  authorities 
and  practice  had,  from  the  earliest  to  the  latest 
times,  given  to  that  expression  and  to  the  law  it 
referred  to.  Accordingly,  it  may  fairly  be  inferred 
that,  if  they  had  deemed  that  established  interpreta- 
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tion  and  practice  e)roneous,  they  would  not  have 
repeated  that  broad  expression,  but  would  have  cor- 
rected it  by  adopting  expressly  the  narrow  terms  of 
the  Act  of  1469,  or  more  probably  by  using  a 
similarly  narrow,  but  more  explicit,  expression  of 
their  own  for  the  estimation  of  compositions.  They 
thus  seem  to  have  adopted  insistently  the  old- 
established  interpretation  and  practice. 

7.  It  thus  appears  that  in  Home's  case  the 
majority  of  the  Appeal  Court  were  setting  at  naught 
(besides  immemorial  practice  and  earlier  decisions  of 
their  own  House)  the  persistent  broad  terms  of 
enactment  of  over  a  centm-y  of  genuine  Statutes; 
while  inconsistently  deprecating  the  ancient  Scots 
constitutional  practice  of  similar,  but  necessary  and 
milder,  treatment  of  incomplete  and  probably  largely 
spurious  enactments.  In  the  face  of  the  broad  and 
unambiguous  terms,  and  evident  grave  policy  and 
purpose,  of  the  genuine  enactments,  and  the  various 
omissions  in  this  case,  it  is  thought  that  (as  indicated 
in  Heriofs  Trust  case)  it  cannot  be  deemed  a  fully 
considered  judgment  on  the  point  under  discussion, 
or  more  than  a  decision  of  the  special  question 
submitted,  as  to  the  composition  due  for  mineral 
rents,  all  else  professing  to  be  of  general  application 
being  to  be  deemed  unauthoritative  obiter  dicta.  It 
is  accordingly  to  be  hoped  that  means  will  be  found 
to  avoid  setting  up  definitely,   as  the  sole  code  of 
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estimation  of  composition,  the  unworkably  meagre 
and  questionable  Act  of  1469,  and  that  other  similar 
recent  extravagancies  will  also  be  cured,  as  argued 
in  Part  Second.  If  the  contention  be  sound  that 
the  derogation  from  so-called  Scots  Statutes  by  prac- 
tice and  usage  is  foimded  on  a  constitutional  law- 
making power  of  the  Scots  people  (see  Chapter  XIV.), 
it  would  be  incompetent  even  for  the  House  of  Lords 
to  annul  or  disregard  that  constitutional  power,  as 
it  would  be  for  them  to  declare  that  the  true  Legis- 
lature have  no  power  to  legislate.  It  seems  there- 
fore arguable  that  a  pretended  judgment  of  that 
kind  by  them,  even  if  it  could  be  deemed  a  fully 
considered  judgment,  would  be  so  incompetent  as 
to  lack  the  usual  validity  and  finality  as  a  precedent 
on  the  general  question.  At  all  events,  it  can  be 
no  more  final  than  older,  more  fully  considered 
judgments  of  their  own  House;  nor  can  it  annul 
historical  facts. 

It  was  pointed  out  in  Heriot's  Trust  case,  1912, 
S.C.  1131,  1132,  how  difficult  it  is  for  modem  Courts 
of  commercial  lawyei's  to  give  full  consideration  and 
ripe  opinions  on  such  questions  of  ancient  Scots 
feudal  law.  The  difficulty  seems  aggravated 
(admittedly  so,  as  a  rule,  by  the  judges  themselves) 
in  the  House  of  Lords,  mostly  English  commercial 
lawyers.  That  perhaps  raises  the  question  whether 
they  should  not  have  a  discretionary  power  to  remit 
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back  such  peculiarly  Scottish  questions  to  the  whole 
Scots  Court,  unless  so  far  as  they  happen  also  to 
involve  important  general  principles  of  equity. 

It  may  be  questioned  also  whether  the  orthodox 
English  legal  mind,  with  its  habitual  reliance  on 
absolute  Statutes  and  an  infallible  Statute  Book, 
and  its  natui'al  feeling  of  lameness  when  deprived 
of  these  usual  props,  is  always  a  safe  agent  in 
judging  of  the  degree  of  authority  of  such  relics  of 
a  disorderly  period  as  the  alleged  old  Scots  Acts. 
There  must  often  be  a  propensity  to  regard  as  legal 
heresy  any  system,  under  whatever  peculiar  con- 
ditions, which  requires  them  to  struggle  forward,  in 
Scottish  style,  without  such  accustomed  supports; 
a  propensity  to  see  such  where  they  are  non-existent, 
accepting  mere  names  and  superficial  appearances  for 
the  reality.  Yet  broad-minded  jurists  may  be 
expected  to  accept  the  following  three  propositions, 
viz. — 

(1)  That  in  dealing  with  ancient  documents, 
whether  labelled  statute  or  otherwise,  originating 
in  periods  so  disorderly  that  they  do  not  reasonably 
evidence  their  own  authenticity  or  degree  of 
authority,  the  only  logical  and  safe  course  is  to 
decline  to  accept  them  as  authoritative,  unless  veri- 
fied by  acceptance  by  uniform  immemorial  practice. 

(2)  That  when  immemorial  practice,  on  the  other 
hand,  has  repudiated  the  absolute  authority  of  such 
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questionable  documents,  to  maintain  such  absolute 
authority  is  quite  unreasonable:  and 

(3)  That  to  persist  in  maintaining  such  absolute 
authority  in  the  latter  circumstances,  and  in  face 
of  the  further  evident  waniing  that  novel  iniquitous 
or  extravagant  results  will  ensue,  is  something  still 
worse,  a  high- water  mark  of  perversity. 


CHAPTER  XVI. 

1.  None  of  the  authorities  seem  to  give  definite 
data  for  ascertaining  the  amount,  or  varying 
amounts,  of  the  old  customary  feudal  fine  or  census, 
payable  upon  entry  by  purchasers  or  others  than  the 
creditors  entering  in  terms  of  the  Acts  mentioned. 
As  contended  for  the  defender  in  Homers  case,  and 
held  in  the  Coui-t  of  Session,  it  was  probably  reason- 
ably elastic,  and  subject  to  equitable  considerations 
of  estimation,  modification,  and  deduction,  taking 
capital  value  into  account,  according  to  the  general 
feudal  rules  described  in  Lrord  Meadowbank's  opinion. 
As,  in  theory,  compensation  for  presumable  damage 
by  the  alleged  comparative  inefficiency  of  a  stranger 
vassal,  as  before  explained,  it  was  probably  and 
naturally  regarded  as  freely  assessable  by  the  Court, 
like  a  jmy  question  of  damage;  and  this  accords 
with  their  actual  practice,  exercised  freely,  as  we 
have  seen,  even  in  the  face  of  the  Act  of  1474.  It 
would  probably  have  been  very  instructive  if  this 
ancient  question  as  to  the  "  law  "  on  the  point  had 
been  fully  litigated  and  inquired  into  shortly  after 
the  passing  of  the  Tenures  Act  of  1747,  which  in- 
vited such  inquiry,  when  the  memory  of  ancient 
feudal    law    and    practice    was    fresher    and    more 
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cherished.  In  the  absence  of  such  inquiry  then, 
light  must  now  be  sought  in  the  feudal  principles 
upon  which  claims  of  a  similar  kind  were  founded. 

The  military  or  true  feudal  tenure  was  a  contract 
for  mutual  aid.  The  superior,  by  entering  the 
vassal,  became  boimd,  on  his  part,  in  the  military 
feudal  warranty  to  protect  his  liege  man  "  with 
"fire  and  sword  against  all  deadly."  Breach 
of  this  warranty  by  the  superior  involved  forfeiture 
of  the  superiority,  just  as  certain  breaxihes  of  the 
vassal's  obligations  involve  irritancy  of  his  in- 
terest. (HaUam,  vol.  i.,  pp.  173,  174.)  Seeing 
that  Commercial  or  "  improper  "  feus  were  granted 
in  feudal  form,  the  superiors  who  granted  them  in 
that  form  were  apparently  deemed  thereby  to  under- 
take this  proper  feudal  warranty,  as  long  as  they 
possessed  the  necessary  feudal  military  power. 
Probably,  in  more  ancient  times,  the  vassal  enter- 
ing found  it  desirable,  for  his  protection  during  his 
period  of  possession  in  tiu-bulent  periods,  to  contract 
with  the  superior  to  pay  the  latter  a  retaining  fee 
in  consideration  of  his  undertaking  this  military 
feudal  warranty  for  the  entering  vassal's  defence 
dm-ing  his  period  of  possession,  such  contracts  sub- 
sequently developing  into  the  customary  implied 
military  warranty,  and,  as  payment  for  it,  the  cus- 
tomary claim  of  composition  in  its  original  form 
(Dalrymple,  pp.  42,  43,  49).  Dalrymple's  view  of 
the  origin  of  relief  duty  in  soccage  or  Commercial 
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tenures  is  applicable  also  to  composition  as  a  similar, 
though  enlarged,  claim,  and  indicates  this  military 
feudal  warranty  as  the  consideration  in  both  cases. 
He  says  (p.  49),  "Reliefs  were  originally  peculiar 
"  to  military  tenures,  but  a  right  so  beneficial  to 
"  the  superior  could  scarce  fail  to  he  quickly  ex- 
"  tended  over  soccage  tenants,  who  originally  were 
"still  more  dependant  than  the  military  ones." 
Accordingly,  composition  falls  to  be  classed  among 
military  feudal  "Aids."  What  have  been  more 
commonly  named  "  Aids  "  -were  contributions  to  the 
sovereign  or  subject  superior  towards  the  general 
military  expenses  of  defending  the  realm  or  the 
feudal  community,  or  for  other  general  pressing 
emergencies  (Jenks,  pp.  34,  241,  242,  243;  Hallam, 
vol.  i.,  pp.  173,  174,  188).  The  fine  ar  census 
payable  by  an  heir  or  p>urcha$er  upon  entry  would 
naturally  be  an  Aid  complementary  to  this,  viz.,  a 
contribution  towards  the  particular  military  ex- 
penses of  defending  the  entering  vassal  in  his 
possession  of  his  feu,  in  terms  of  the  feudal  war- 
ranty. By  the  early  feudal  law  or  practice  "  Aids  " 
were  demanded  and  obtained  in  such  a  variety  of 
cases  that  they  would  quite  naturally  include,  and 
evidently  did  include,  this  particular  variety 
(Hallam,  above  cited;  Burton,  vol.  i.,  p.  363). 
That  is  an  accepted  historical  fact,  though  neglected 
by  some  of  the  visionary  feudalists,  as  was  pointed 
out  by  Lord  Kinnear  in  Home's  case.       This  theory 
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of  the  origin  of  composition  agrees  exactly,  and  as 
no  other  does,  with  the  feudal  principles  reasonably 
applicable  to  the  circumstances,  and  applied  pre- 
cisely, mutatis  mutandis,  as  in  the  case  of  the 
casualty  of  ward,  as  already  explained  (Chapter 
IV.). 

In  countries  where  there  are  records  of  allodial 
proprietors  submitting  their  lands  to  feudal 
superiors,  the  universally  recognised  reason  was  to 
obtain  this  military  warranty  of  defence,  implied  in 
their  original  entry  as  vassals,  and  any  payments 
then  demanded  would  evidently  be  coimterpart  to 
this  desired  warranty.  It  is  an  obvious  corollary 
to  this,  that  payments  demanded  for  renewed  entries, 
implying  similar  renewed  military  warranties,  are 
similarly  to  be  deemed  coimterparts  for  these  renewed 
warranties. 

This  implied  warranty  of  military  defence  was 
the  only  thing  which  could  be  seriously  pretended 
to  justify,  as  counterpart,  the  transference  of  the 
composition  claim  from  the  Military  to  the  Com- 
mercial tenure,  to  which  it  was  otherwise  quite 
unnatui'al,  as  before  explained  (Chapter  IV.). 

2.  In  the  case  of  Heriofs  Trust,  the  Lord  Presi- 
dent suggests  (1912,  S.C.  1135)  that  composition 
is  an  "  acknowledgment  to  the  superior  for  hu 
"  trouble  in  granting  an  entry  to  a  vassal  who  is  a 
"  stranger."  Though  this  may  appear  its  curious 
aspect  in  present  circumstances,  since  lapse  of  the 
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military  feudal  warranty,  it  would  have  been  quite 
uncharactenstic  of  this  tluifty  people,  before  their 
later  pusillanimous  age,  to  make  such  a  bad  bargain, 
involving  such  a  large  payment  for  so  little  trouble 
— assuming  that  no  illegitimate  pressure  was  used 
to  concuss  them  into  it.  But  the  onerous  military 
feudal  warranty  was,  in  combination  probably  with 
some  pressure,  a  sufficiently  valuable  consideration 
to  originate  a  bargain  of  the  kind  ;  and  later  mistake 
or  pusillanimity,  with  perhaps  more  pressure,  can 
then  account  for  its  inconsiderate  retention  and  in- 
crease after  this  valuable  counterpart  declined  and 
lapsed.  As  an  accretion,  sui  generis,  upon  the 
title  to  improper  feus  or  Commercial  grants,  arising 
in  the  peculiar  manner  narrated,  it  was  legitimately 
neither  regulated  by  Statute  or  Edict,  nor  by  the 
general  rules  applicable  to  proper  feudal  casualties, 
but  simply  by  its  own  customary  rules. 

3.  It  is  evidently  a  very  uninquiring,  and  much 
more  incomplete  and  unsatisfactory,  view  of  the 
claim  than  the  above,  to  regard  it  merely  as  a 
creation  of  alleged  Statute,  without  any  research 
into  the  principles  and  precedents  which  must  have 
existed  to  give  cause  even  for  such  meagre  and 
questionable  enactment  as  there  is,  imless  procured 
purely  by  force  or  fraud.  But  though  that  view, 
if  it  were  well  founded,  might  protect  its  terms, 
precisely  as  enacted,  from  challenge  except  by  the 
Legislature,  it  would  also  exhibit  it  as  a  claim  with 


BEFORE   1874  157 

no  known  substantial  ground  in  reason  or  equity, 
and  therefore  quite  improper  to  be  increased,  as 
was  done  by  the  Parliamentary  error  of  1874 — to  be 
described  and  objected  to  on  other  grounds.  Such 
a  claim  is  in  a  totally  different  position  from  that 
of  a  claim  originating  in  a  recognised  and  subsisting 
equitable  ground,  which  has  proved  partly  ineffectual 
in  practice,  through  absence  of  an  efficient  process 
of  recovery,  when  the  Legislature  may  fairly  be 
asked  to  provide  the  process  necessary  to  make  good 
the  recognised  equity. 

4.  The  estimation  of  composition  in  its  original 
legitimate  form,  as  counterpart  for  the  military 
feudal  warranty  of  defence  implied  in  entry,  would 
naturally  vary  originally  with  its  degree  of  onerosity, 
as  well  as  with  the  value  of  the  vassal's  interests  to 
be  defended.  In  more  orderly  times  and  places  it 
might  naturally  be  "  perhaps  a  nominal  censiis," 
as  mentioned  in  Lord  Meadowbank's  opinion  before 
quoted  (Chapter  XV.  section  3),  who  seems  here 
to  have  in  view  this  equitable  estimation  of  the 
true  counterpart  in  early  Scots  conditions — ^the 
ancient  rule  of  estimation  probably  then  not  for- 
gotten by  such  feudal  lawyers — while  in  disorderly 
periods  and  places  superiors  might  fairly  demand 
more  substantial  payments  for  undertaking  the 
more  onerous  warranty  of  defence.  This  considera- 
tion may  afford  a  measure  of  extenuation  for  what 
we  have  called  the  older  feudal  aggression  of  the 
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disorderly  Second  period,  in  increasing  by  so-called 
Statutes,  in  certain  cases,  the  old  customary  feudal 
fine  payable  by  singular  successors;  for  the  dis- 
order in  these  times  made  the  military  feudal 
warranty  a  more  onerous  bmden.  This  extenua- 
tion might  have  been  greater,  but  for  the  facts  that 
the  feudal  chiefs  as  a  class  were  the  cause  of  the 
disorder  for  which  they  thus  sought  payment  for 
defence  against,  and  that,  when  they  sought  pay- 
ment, they  were  prone  to  see  they  were  very  well 
paid,  and  on  opportunity  to  expand  payment  into 
plunder.  Any  views  on  that  point  will  not  affect 
materially  the  conclusion  to  be  drawn,  that  com- 
position on  Commercial  holdings  was  at  one  time 
or  another  unlaw,  though  condoned  and  adopted  as 
law  by  immemorial  practice  in  later  and  more 
orderly  times  prior  to  1874,  precisely  as  actually 
practised  before  that  year.  So  far  as  it  was  not  the 
unlaw  of  usurped  power  and  violence  in  the  dis- 
orderly Second  period,  it  became  the  unlaw  of 
mistake  or  pusillanimity  in  the  Third  period,  when 
this  aid  or  payment  for  military  defence  was  incon- 
siderately continued  after  any  such  substantial 
counterpart,  which  it  ever  had,  had  become  both 
unnecessary  and  impossible,  through  the  cessation 
of  the  disorderly  conditions  which  had  required  it 
and  the  termination  of  the  superior's  military  power 
necessary  for  its  performance. 

In  anv  view,   the  fabricated  resemblance  of  the 
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Commercial  tenure  to  the  Military  tenure  was 
needed,  as  before  explained,  as  a  reason,  latterly  a 
mere  pretext,  for  the  greater  fine  or  "  Aid  "  for 
entry  of  singular  successors  than  heirs  in  Com- 
mercial holdings. 

5.  A  consideration  of  the  character,  habits, 
environment,  and  history  of  the  Scots  people  in  the 
First  period  will  readily  suggest  their  probable 
attitude,  in  early  Scots  conditions,  to  the  gradually 
growing  feudal  system  in  Scotland,  and  to  this  local 
Military  Aid  as  a  feature  of  the  original  feudalising 
contracts  then  sought  to  be  effected,  besides  afford- 
ing some  interesting  glimpses  of  the  humanity 
underlying  these  early  Scots  customs.  The  Danes 
were  their  principal  enemies  at  first,  but  were  so 
successfully  repelled  that  they  soon  learned  to  shun 
the  fatal  Northern  shores;  and  the  Scots  were  even 
able  to  give  valuable  assistance  (for  a  consideration) 
to  the  English  in  checking  these  marauders  on  the 
Northern  English  coast,  where  the  English  had 
been  less  successful.  This  proven  greater  efl&ciency 
of  the  then  largely  unfeudalised  Scots  than  the  com- 
pletely feudalised  English  would  naturally  tend  to 
make  the  former  doubtful  of  the  value  of  the  feudal 
military  system,  and,  as  admittedly  good  bar- 
gainers, disinclined  to  pay  or  undertake  to  pay  much 
for  acceptance  and  entry  as  vassals  by  feudal 
superiors,  for  the  sake  of  the  feudal  military 
warranty  by  the  latter. 


CHAPTER  XVII. 

1 .  The  legitimate  function  and  use  of  the  feudal 
system  in  an  unconquered  country  like  Scotland 
was  to  lead  to  a  supply  of  loyal  and  efficient  leaders, 
and  to  afford  a  peculiar  military  organisation  for 
the  maintenance  of  the  previously  existing  consti- 
tution;  but  the  Scots  wars,  from  first  to  last  in 
the  early  period,  succeeded  as  well  without  as  with 
its  assistance.  They  found  chosen  leaders  when  they 
had  not,  or  did  not  accept,  feudal  ones;  and  the 
former  proved  fully  as  efficient  as  the  latter,  and, 
on  the  whole,  more  faithful  to  the  national  cause — 
latterly  much  more  so,  as  already  narrated.  These 
chosen  leaders  succeeded  in  organising  their  forces 
quite  satisfactorily,  a  task  probably  made  easy 
through  the  hardy  life  of  the  Scots  fitting  and 
training  them  to  fight  with  a  variety  of  difficulties 
and  dangers,  qualifying  them  peculiarly  for  the 
guerrilla  style  of  warfare  most  effective  in  Scotland, 
not  only  in  local  feuds  and  raids,  but  also  in  great 
invasions,  as  both  Wallace  and  Bruce  strongly 
inculcated. 

Towards  the  end  of  this  early  period,  again, 
although  the  feudal  system  was  then  more  widely 


BEFORE    1874  161 

introduced  in  Scotland,  their  greatest  leaders.,  Wal- 
lace and  Bruce,  ■won  success  rather  in  spite  of  the 
feudal  system  than  through  it,  on  account  of  the 
extensive  disloyalty  and  defection  of  the  great 
feudal  chiefs,  already  mentioned. 

2.  Wallace,  indeed,  objected  to  feudalism  as  un- 
necessary and  dangerous  in  war  (only  too  disastrously 
proved  so  in  his  own  experience — see  note  to  Chapter 
VI.),  and  prejudicial  in  peace  to  the  freedom  of  the 
people,  which  he  based,  not  on  feudal,  but  on 
broader  philosophical  principles ;  and  Bruce's  regime 
appears  to  have  been  in  effect  similar.  Their  views 
were  those  of  the  Scots  people,  as  shown  by  their 
thorough  backing  (Burton,  vol.  ii.,  p.  182).  As 
these  philosophical  principles  underlay  the  popular 
rights  and  powers  of  the  old  Scoto-Saxon  constitu- 
tion of  Scotland,  Wallace's  objections  evidently 
applied  mainly  to  the  illegitimate  encroachments 
of  Scots  feudalism,  subversive  of  what  it  was 
legitimately  introduced  into  Scotland  to  defend  (see 
Chapter  XIV.,  and  Green,  p.  185).  Wallace  seems, 
however,  to  have  been  generally  opposed  to 
feudalism,  seeking  the  abrogation  of  the  despotic 
chiefs'  alleged  powers,  so  violently  asserted  and  so 
often  abused;  in  natural  opposition  to  Edward  I., 
who,  during  his  brief  usurpation,  aimed  at  the 
exclusive  establishment  of  feudalism  (saving  always 
the  cherished  jurisdictions  and  powers  of  the 
English  Crown),  and  accordingly  expressly  pro- 
si 
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hibited  the  observance,  or  continuance  in  the  code,  of 
the  old  Scoto-Saxon  customary  law  still  prevailing, 
because  of  the  people's  rights  and  liberties  which 
it  favoured,  but  which  he  sought  to  suppress 
(Carrick's  "Wallace,"  pp.  89,  90;  Scott's  Antiq., 
Introduction,  pp.  25,  26,  39,  40;  Burton,  vol.  ii., 
pp.  62,  232).  The  fact  that  these  ancient  constitu- 
tional popular  rights  thus  clearly  persisted  till  at 
least  the  end  of  the  early  legitimate  period  confirms 
our  contention  that  they  were  merely  de  facto  frus- 
trated to  some  extent,  but  not  legitimately 
abolished,  by  the  later  usurpers  of  the  ensuing 
disorderly  Second  period. 

Tytler  gives  particulars  of  the  military  organisa- 
tion— a  national  conscription — which  Wallace  sought 
to  substitute,  as  a  safer  and  more  efl&cient  system, 
for  the  feudal  military  organisation,  the  alleged 
efficiency  of  which  was  the  only  pretext  worth 
notice  for  superinducing  an  exaggerated  feudalism 
on  the  legitimate  popular  constitution  (Tytler,  vol.  i., 
p.  132;  Burton,  vol.  ii.,  p.  193.)  As  chosen 
guardian  and  fiduciary  of  the  Scots,  Wallace  exer- 
cised temporarily  the  proper  office  of  King  of  such  a 
free  people,  while  wisely  declining  the  kingly  title, 
sinking  his  personality  patriotically  in  his  high 
office.  His  opposition  to  both  feudal  tyrannies  was 
in  accord  with  its  proper  fiduciary  function,  duty, 
and  traditions,  which  might  have  persisted,  as  they 
ought,  had  the  Kings  been  able  to  keep  feudalism 
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always  within  its  legitimate  ancillary  functions 
(Chapters  I.,  II.,  and  XIV.),  or  to  supplant  it  by 
Wallace's  safer  and  more  efficient  method,  when  its 
failure  and  subversion  of  its  proper  purpose  became 
apparent.  Wallace's  whole  course  of  action,  and 
the  evidently  selfish  aversion  of  the  feudal  chiefs 
whose  pretensions  he  opposed,  confirm  our  state- 
ment of  his  opposition  to  the  illegitimately  en- 
croaching feudalism  and  its  internal  tyranny,  as 
well  as  to  the  foreign  feudal  tyranny. 

These  two  tyrannies,  indeed,  had  much  in  common 
in  their  alleged,  but  unconstitutional,  feudal  grounds, 
the  shortcoming  of  the  established  basal  facts,  and 
their  irrelevancy  in  Scotland,  especially  in  the 
question  between  Crown  or  chiefs  and  people,  to  the 
despotic  claims  contended  for. 

Wallace  was  evidently  well  educated  (Rogers' 
"Wallace,"  vol.  ii.,  pp.  24  to  97;  Paterson's 
"  Wallace,"  p.  59,  citing  Fordun).  His  education 
in  all  probability  furnished  him  not  only  with  the 
ultimate  philosophical  grounds,  but  also  the  legiti- 
mate Scots  constitutional  grounds  of  objection  to 
both  of  these  tyrannies.  His  knowledge  of  the  old 
legitimate  popular  constitution  of  Scotland  was 
probably  derived  largely  (though  perhaps  indirectly 
through  his  patriotic  teachers)  from  the  ancient 
Scots  records,  then  in  course  of  destruction  by  the 
great  Vandal  as  part  of  his  despotic  plan;  and  that 
conduct   of   Edward's,    and   his   prohibition    of  the 
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popular  rights  and  powers  under  that  constitution, 
would  naturally  whet  Wallace's  opposition  to  their 
abolition,  and  to  the  uncontrolled  feudalism  which 
Edward,  and  his  abettors  the  insulx>rdinate  feudal 
chiefs,  sought  to  substitute  for  them. 

Doubtless  the  great  feudal  chiefs,  in  their  narrow 
way,  regularly  opposed  the  broader  and  sounder 
views,  and  extolled  their  feudal  system,  urging  and 
pressing  all  allodial  proprietors  to  subject  themselves 
to  them  as  feudal  superiors,  and  then  attempting 
to  raise  the  price  of  entries  with  the  accompanying 
vaunted  military  feudal  wan-anties,  and  often  using 
their  military  power  illegitimately  to  enlarge  and 
enforce  such  claims — as  was  early  indicated  by  the 
prohibition  at  the  end  of  the  Statute  of  Alexander 
IL  But,  so  long  as  the  Scots  people  were  not 
thus  put  under  overwhelming  illegitimate  pressiire, 
their  known  character  gives  assurance  that,  in 
these  circumstances,  the  feudal  chiefs  found  that, 
when  they  sought  substantial  casualties  as  part  of 
the  conditions  of  the  feudalising  contracts,  they 
were  offering  what  was  deemed  of  little  value  for  its 
professed  purpose,  at  too  high  a  price,  to  a  people 
sufficiently  intelligent  and  keen  in  bargaining  not  to 
undertake  to  pay  much  for  what  they  had  thus  tested 
unsatisfactorily  by  experience  and  comparison. 

Accordingly,  in  all  probability,  any  compositions 
sanctioned  by  the  feudalising  contracts,  or  consequent 
feudal  custom,  during  this  early  legitimate  period. 
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were  merely  (as  indicated  by  the  early  Statutes  and 
other  authorities  cited)  of  the  nominal  amounts  sug- 
gested by  Lord  Meadowhank.  These  were  bare 
acknowledgments  of  the  superior,  in  order  to  retain 
him  as  possibly  a  tolerable  bader,  in  case  they  did 
not  happen  to  find  a  better — a  characteristic 
economical  precaution.  That  was  his  slight  use, 
and  correspondingly  small  market  price,  with  these 
hardy  and  thrifty  people.  The  proven  native  self- 
defensiveness  of  the  thistle  had  been  found  amply 
efficient  and  successiful,  without  this  questionable 
foreign  defensive  system  of  the  garden  flowers  of 
the  South,  with  its  bad  record  at  times  of  national 
crisis  in  Scotland.  That  at  least  was  the  prevailing 
sentiment  and  opinion  of  these  old  Scots,  not  alto- 
gether gromidlessj  and  it  explains  their  attitude  and 
action  here,  keeping  in  mind  their  well-known  keen- 
ness and  persistence  in  their  own  views.  (See  Tytler, 
vol.  ii.,  p.  289.) 

Accordingly  it  was  only  through  illegitimate 
pressure  of  the  overgrown  feudal  military  power, 
usm'pations,  and  violence  of  the  succeeding  dis- 
orderly period  that  such  payments  of  composition 
were  eventually  made  de  facto  substantial,  the  chiefs 
tactfully  choosing  insolvent  estates,  as  then  the 
most  helpless  and  assailable  corpus  vile  for  their 
first  attack  in  force,  as  before  explained  (Chapter 
X.,  section  4).  Tlie  fact  that  such  payments  were 
usually  and  naturally  so  trifling,  till  thus  illegiti- 
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mately  forced  up,  may  account  for  absence  of  records 
of  their  amount  or  standards.  Probably  the  chiefs, 
envious  of  the  larger  claims  levied  under  more 
rigorous  feudal  systems,  and  regardless  of  the  need 
of  legitimate  grounds  in  equity  or  contract,  looked 
upon  such  trifling  payments  as  coming  so  far  short 
of  their  visionary  claims  as  not  to  be  worth 
recording. 

3.  The  foregoing  narrative  indicates  a  greater 
difference  than  seems  generally  recognised  between 
the  mild  legitimate  Scots  feudal  system  and  the 
more  rigorous  feudal  systems,  the  illegitimate,  and 
even  prohibited,  origins  of  certain  alleged  customs 
having  largely  escaped  notice;  that  this  difference 
was  in  harmony  with  the  old  popular  constitution, 
and  the  character,  habits,  environment,  and  histoiy 
of  the  Scots  people,  which  left  little  or  no  room  for 
improvement  by  feudal  innovations  ;  that  they  main- 
tained their  own  system  with  their  usual  persistence, 
till  illegitimately  overborne  by  the  feudal  usurpa- 
tions of  the  disorderly  Second  period ;  that  the 
upholding  of  these  usurpations  by  the  visionary 
feudalists  and  their  copyists  was  founded  solely,  as 
indicated  by  Kames,  on  their  illegitimate  recogni- 
tion of  the  despotic  foreign  feudal  law,  in  a  rigorous 
form,  as  authoritative  in  some  mysterious  way, 
though  contrary  to  Scots  law  and  legitimate  Scots 
practice,  and  in  particular  to  the  Act  1425, 
cap.  48. 
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It  will  further  appear  how  this  useful  persistence 
of  the  people,  in  defence  of  the  mild  native  system, 
declined  in  the  Third  penod,  and  has  gone  to  sleep 
in  the  recent  period,  with  only  a  brief  interval  of 
comparative  wakefulness  in  the  years  1886-1887. 


CHAPTER  XVIII. 

1.  The  amount  of  the  fine  or  composition  on  the 
entry  of  ordinary  singular  successors  being,  in  the 
circumstances  before  narrated,  really  determined 
by  a  general  ancient  feudal  custom  and  immemorial 
practice,  as  under  other  feudal  systems,  it  cannot 
be  said  that,  prior  to  1874,  the  actual  custom  or 
practice  in  Scotland  rigidly  and  precisely  fixed  a  full 
year's  actual  rent  as  the  amount.  As  a  kind  of 
feudal  "  Aid,"  it  would  at  first  naturally  vary  with 
the  onerosity  and  value  of  its  counterpart,  the 
military  feudal  warranty,  in  different  times,  places, 
and  circumstances,  according  to  the  principles 
before  mentioned  (Chapter  XVI.),  and  the  indica- 
tions in  Lord  Meadowbank's  opinion  (Chapter  XV.); 
and  in  quite  orderly  modem  conditions  it  ought, 
according  to  principle,  to  have  ceased  or  become 
nominal  in  amount.  It  was  probably  always  more 
moderate,  in  legitimate  conditions,  under  the  mild 
old  Scots  feudal  law  than  under  the  rigorous  foreign 
systems  mentioned  in  Lord  Meadowbank's  opinion. 
Prior  to  1874  large  abatements  were  I'egularly 
allowed,  on  Avhat  principles  we  need  not  here  in- 
quire, seeing  it  is  the  nature  of  the  actual  practice 
which  we  are  at  this  point  considering. 
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Lord  Kinnear  in  Homt's  case  quotes  with 
approval  Stair's  statement  that  composition  "  has 
"  always  been  Hndly  transacted  between  the 
"  superior  and  vassal."  This  indicates  similar 
leniency  or  abatement  in  earlier  times  also,  continu- 
ing much  later  than  the  First  period  ;  but  is  diffi- 
cult to  understand,  as  stated  in  this  broad  way. 
Human  natine  being  a  substantially  constant 
though  variegated  factor,  there  would  naturally  be 
then,  as  now,  some  lenient  and  some  rigorous 
exactors  of  these  troublesome  old  claims — unless 
there  was  then  some  special  reason  for  what  Stair 
describes  as  a  universal  "  Jcindhj  "  custom.  The 
probability  accordingly  is  that,  although  composi- 
tion came  latterly  to  be  estimated  by  a  customary, 
not  a  real,  valuation  of  its  counterpart,  superiors 
then  knew  or  suspected  the  uncertain  and  probably 
then  really  limited  character  of  such  claims,  as 
being  a  variety  of  the  old  customary  feudal  "  Aids," 
and  that  the  old  customary  law  and  practice  might 
be  found  to  be  still  operative,  and  to  allow  them 
only  much  restricted  or  nominal  claims,  now  that 
in  orderly  times  the  militaiy  feudal  warranty  for 
which  they  were  the  counterpait  had  lapsed,  or 
was  lapsing.  Probably,  therefore,  superiors  did  not 
then  venture  to  claim  a  full  year's  rent,  because 
they  desired  to  avoid  the  inquiry  and  litigation — 
risky  for  their  claims  so  long  as  the  old  law  and 
practice  was  remembered — which  might  at  any  time 
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have  been  instituted  (and  which  the  Tenures  Act  of 
1747  latterly  invited)  as  to  what  had  become  in  these 
circumstances  fairly  claimable  "  by  law." 

2.  The  contention  of  the  defender  in  fi'ome's  case — 
accepted  by  the  Court  of  Session — that  the  constant 
or  average  annual  value,  moderately  estimated,  is 
the  general  rule,  but  subject  to  reasonable  or 
equitable  modification,  having  regard  to  capital 
value  in  the  case  of  perishing  subjects,  according  to 
2)rinciples  of  valuation  of  fines  upon  alienation 
common  to  all  feudal  systems,  seems  as  near  to  the 
later  legitimate  Scots  feudal  rule  and  practice  as 
it  is  possible  now  to  come;  although  in  early  times, 
and  even  as  late  as  Stair's  time,  it  was  probably 
even  more  moderate.  Its  moderation  agi'ees  not 
only  with  the  ancient  legitimate  mildness  explained 
at  the  outset,  but  also  with  later  immemorial  prac- 
tice in  Scotland. 

The  difficulty  of  ascertaining  now,  with  precision, 
the  ancient  customary  standard,  has  perhaps  made 
the  Court  recently  averse  to  recognising  the  ancient 
feudal  custom  involving  such  a  difficult  antiquarian 
task ;  but  we  have  suggested  reasons,  as  well  as 
precedents,  for  the  Court's  power  of  assessment  and 
modification,  so  largely  exercised  in  favour  of 
Crown  vassals  in  the  teeth  of  the  Act  of  1474,  and, 
till  recent  times,  in  favour  also  of  other  vassals, 
and  more  necessai-y  now  than  ever  for  reasonable 
estimations  in  the  changing  circumstances  (Chapter 
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XVI.,  section  1).  The  repudiation  of  this  power 
in  Home's  case  did  not  proceed  on  full  consideration 
of  the  whole  question,  and  especially  of  the  con- 
stitutional law  of  independent  Scotland  (Chapter 
XIV.),  as  might  readily  be  suspected  from  the  gi-eat 
mass  of  venerable  practice  and  precedents  which  it 
professed  hastily  to  overrule,  and  as  Heriot's  Trust 
case  to  some  extent  indicates. 

3.  It  was  not  the  terms  of  any  Statute,  genuine 
or  reputed,  but  the  "  practice,"  which  chiefly 
weighed  with  the  Court  in  the  case  of  Aitchison 
(1775,  M.  15060,  2  Ross'  Leading  Cases,  183)  in 
holding  that  houses  erected  by  the  vassal  fall  to  be 
included  in  valuing  the  land  for  composition.  The 
letter  of  the  Act  of  1469,  had  that  been  the  rule, 
and  also  equity,  were  on  the  vassal's  side;  for.  Com- 
mercial feus  being  really  sales,  any  increment  on 
the  price  naturally  and  equitably  falls  to  be  reckoned 
according  to  the  value  of  the  subjects  as  delivered 
at  the  time  of  sale  by  the  seller,  the  so-called 
superior,  without  inclusion  of  additions  by  the  pur- 
chaser or  so-called  vassal ;  and  the  word  "  land  " 
in  the  Act  of  1469  can  be  easily  construed  in  this 
strictly  grammatical,  as  well  as  natural  and  equit- 
able,  sense. 

The  view  before  stated,  that  composition  is,  in 
theory,  a  particular  military  "  Aid,"  counterpart 
to  the  military  feudal  warranty  transferred  to  the 
Commercial  tenure,  would,  however,   tend  logically 
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to  make  its  valuation  correspond  to  what  is  to  be 
protected  for  the  vassal,  which  would  naturally 
include  the  vassal's  additions;  although  this  aggra- 
vates greatly  the  inequitable  nature  of  the  claim 
since  lapse  of  the  military  warranty,  its  substantial 
counterpart,  and  the  neglect  of  the  Legislature 
accordingly  to  abolish  the  claim  for  composition. 
Accordingly,  Aifcliison's  case,  and  the  practice  which 
it  approved,  seem  to  confirm  the  above  theory  of 
composition. 

4.  Further,  this  theory  would  indicate  the  actual 
feu-duty,  u'hether  adequate  or  not,  receivable  in, 
future  by  the  vassal,  as  the  measure  and  limit  of 
composition  in  cases  like  that  of  Heriofs  Trust 
(cit.);  because  it  is  only  on  account  of  what  the 
vassal  has  still  to  receive  from  the  holding  that  he 
could  need,  or  benefit  by,  or  would  reasonably  pay 
for,  defence  by  the  superior  in  the  holding.  Opinion 
rather  tended  in  that  direction ;  and  the  opposite 
view  involves  the  absurdity  and  iniquity  of  making 
the  claim  larger  since  it  ceased  to  have  a  substantial 
counterpart  than  when  it  had  such. 

In  Heriofs  Trust  case,  however  (1912,  S.C.,  on 
pp.  1142,  114.3),  the  case  of  Campbell  v.  Westenra, 
10  Shaw,  734,  seems  to  be  erroneously  cited  as  de- 
ciding, inter  alia,  that  the  superior  was  entitled  to 
not  less  than  the  feu-duty  and  interest  of  the 
grassum.  It.  in  fact,  only  decided  that  he  was 
entitled  to  not  more  than  that ;  for  the  vassal  had 
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waived  the  former  question,  and  paid  the  feu-duty 
and  interest,  under  resei-vation  of  the  superior's 
claim  for  more;  and  accordingly  the  action  dealt 
only  with  his  reserved  claim  for  more.  The  subse- 
quent practice,  however,  and  leading  authorities 
cited  in  the  case,  are  in  favoui'  of  the  additional 
conclusion  stated.  They  all  tend  to  indicate  that 
the  true  origin  and  nature  of  the  claim  are  such  as 
permit  equitable  considerations  and  regard  for 
usage  and  practice. 

5.  The  above  theory  would  thus  throw  some  de- 
sirable light  of  original  principle  on  this  puzzle, 
which  authority  has  not  yet  completely  solved,  aa 
shown  by  the  opinions  in  that  case ;  thus  showing  a 
practical  use  of  the  tracing  of  the  casualty  to  its 
ancient  true  origin  and  nature.  That  enables  U3 
to  gather  fruit  of  knowledge  from  a  well-rooted  tree 
with  vital  power  of  growth  and  produce,  instead  of 
trying  to  galvanise  a  sterile,  rootless,  stunted  stump 
into  fruit-bearing.  That  theory  would  also  coun- 
tenance the  taking  into  account  of  the  present 
capital  value  of  the  whole  future  payments,  when 
not  permanently  fixed,  as  indicating  the  value  of 
such  defence  to  the  vassal ;  agreeably  to  the  general 
feudal  customs  mentioned  in  Lord  Meadowbank's 
opinion,  before  quoted,  and  as  accepted  by  the 
Court  of  Session  in  Home's  case,  though  incon- 
siderately repudiated  by  the  House  of  Lords  in  the 
curious  way  described.     Similarly,  and  like  Heriofs 
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Trust  case,  it  would  tend  to  confii-m  such  equitable 
decisions  as  Pollokshaws  Co-operative  Society,  1906, 
8  F.  638,  which  were  threatened  by  the  Aberdeen 
case. 

The  novel  and  erroneous  deprecation  of  research 
into  a  feudal  custom,  really  so  ancient  and  wide- 
spread, tended  to  paralyse  the  Court  in  attempting 
its  fair  and  reasonable  development  and  application 
in  new  circumstances  (Contrast  Scotch  Legal  Anti- 
quities, Cosmo  Innes,  1872,  pp.  27,  28  ;  and  Kames' 
Law  Tracts,  preface). 

6.  No  rule  of  estimation  of  composition  seems 
authoritatively  settled  in  the  case  of  land  sub-feued 
blench  {Heriot's  Trust,  1912,  S.C,  on  pp.  1138, 
1141).  The  above  theory  (as  well  as  the  words 
of  the  Act  of  1469)  would  tend  to  exclude  the  claim 
altogether;  for  nothing  would  fairly  be  due  for 
defence,  when  there  is  nothing  valuable  left  to 
defend.  If  other  equitable  considerations,  such  as 
were  conceded  by  the  defenders  in  that  case,  are 
admissible,  they  might  perhaps  countenance  a  claim 
for  the  annual  feu-duty  which  could  have  been  ob- 
tained at  market  rates  instead  of  the  blench  duty, 
when  the  blench  grant  was  made. 

7.  The  practice,  adopted  in  Aitchison's  case,  of 
including  the  vassal's  buildings  in  the  valuation  has, 
through  the  modern  great  increase  of  city  and  town 
building,  enlarged  the  superiors'  claims  even  before 
1874,    and   still  more  their   increased   claims   since 
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then,  far  beyond  what  can  have  been  originally 
contemplated,  and  out  of  all  proportion  to  the  value 
of  the  land  which  they  contributed — the  only  now 
subsisting  substantial  counterpart  for  the  vassal's 
payments  of  composition.  That  shows  another 
serious  neglect,  by  the  powers  that  were,  to  amend 
and  moderate  the  old  law,  when  the  circumstances 
originally  contemplated  changed  so  as  clearly  to 
make  the  old  law  no  longer  fair,  reasonable,  or 
politic — not  even  intentional  in  its  ultimate  prac- 
tical effect. 

It  is  not  the  better  class  of  house  properties  which 
this  and  other  more  recent  enlargements  mainly 
burden  in  their  harassing  way;  for  long  before  1874 
good  business  men,  in  a  sufficiently  independent 
position,  regularly  insisted,  when  feuing,  on  having 
these  antiquated  compositions  taxed  at  a  reasonable 
fixed  rate.  But  in  older  times,  and  in  inferior  locali- 
ties, the  persons  feuing  were  often  unable  to  take  up 
such  a  reasonable  independent  position,  and  were 
constrained  to  take  whatever  title  was  offered. 
Hence  comes  the  imfortunate  result,  that  it  is  the 
comparatively  impecunious  proprietors,  or  their 
families  after  their  deaths,  in  the  older  and  inferior 
house  properties,  who  are  mostly  harassed  by  claims 
of  composition  and  their  recent  unfair  enlargements, 
though  least  able  as  a  class  to  bear  them.  When 
these  older  and  inferior  house  properties  require 
sanitary   or   other   improvements,    the    prospect   of 
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future  enlarged  compositions  figure  as  heavy  burdens 
and  discouragements  to  such  improvements,  although 
these  are  the  cases  where  such  improvements  are 
most  needed,  both  in  private  and  public  interests, 
especially  in  the  light  of  modem  knowledge  of 
sanitary  requirements.  These  important  practical 
considerations  seem  to  have  received  little  or  no 
attention  in  recent  hasty  and  inconsiderate  altera- 
tions of  the  law  and  practice. 

The  foregoing  observations  give  a  sufficient  out- 
line of  the  history  of  the  law  of  casualties  prior  to 
1874  to  prepare  the  way  for  consideration  of  the 
effects  upon  it  of  the  remarkable  provisions  of  the 
Conveyancing  Act  of  that  year,  and  their  even  more 
remarkable,  and  still  vigorously  growing,  sequels. 
These  will  be  dealt  with  in  Part  Second. 


APPENDIX  TO  PART  I. 

(See  Chapter  X.) 

Copt  of  the  Scots  Act   1469,  cap.   36;  from  the 
Duodecimo  Edition,  vol.  i.,  pp.  105,  106. 

36.  That  the  puix-  tennentes  sail  pay  na 
farther,  than  their  termes  maill  for  their 
Lordis  debt,  be  the  brief  of  distress©. 

Item. — Till  eschewe  the  great  heirschip  and 
destruction  of  the  Kingis  commons,  maillers,  and 
inhahitantes  of  Lordis  lands,  thraw  the  force  of  the 
brief  of  distress,  that  quhair  ony  summes  are 
obteined  be  vertue  of  the  saide  briefe  upon  the 
Lord,  awner  of  the  gromide,  that  the  gudes  and 
cattel  of  the  puir  men  inhahitants  of  the  groxmd 
are  taken  and  disti-enzied  for  the  hordes  dehtes, 
quhair  the  mailles  extendis  not  to  the  availe  of 
the  debt:  It  is  advised  and  ordained  in  this 
present  Parliament,  that  fra  hyne-furth  the  puir 
tennents  sail  not  be  distrenzied  for  the  Lords 
debtes,  further  then  his  termes  jnailles  extendis 
to.  And  gif  the  summe  obteined  be  the'j 
briefe  of  distress  exceedis  the  termes  maill,  Repealed  by 
the  Officer  sail  at  the  instance  of  the  partie,  [cap.  38.  ' 
that     obteinis     the     debt,     gang     to     ony     utherj 

N 


178 


FEUDALISM   IN  SCOTLAND 


Repealed  by  / 
6  Ed.  VII.,  { 
cap.  38. 


y  proper  gudes  of  the  debtour,  and  pay  the 
remanant  of  his  debt,  if  he  hes  sa  meikil  within  the 
schire.  And  gif  he  hes  not  sa  meikil  lands  or  gudes 
within  the  schire,  the  creditour  sail  cum  to  the  King, 
and  bring  certification  of  the  said  SchirefFe,  howe 
meikil  he  wantes  of  the  summe  recovered  be  the 
brief  of  distress,  and  may  not  get  his  proper  gudes 
within  the  schire.  And  then  the  King  sail  gif  his 
letters  to  ony  uther  Schireffes,  quhair  the  debtour 
hes  ony  nther  gudes  or  mailles  within  the  Realme, 
and  gar  them  be  priced,  and  pay  the  said  creditour 
within  fifteene  dayes  after  the  forme  of  Law,  And 
quhair  the  debtour  hes  na  moveabil  gudes,  but  his 
landes,  the  Schireffe,  before  quhom  the  said  summe 
is  recovered  be  the  brief  of  distresse,  sail  gar  sell 
the  land  to  the  availe  of  the  debt,  and  pay  the 
creditour  :  swa  that  the  inhabitantes  of  the  saides 
landes  be  yiot  hurt,  nor  grieved  for  their  Lordis 
debtes.  Neverthelesse,  it  sail  be  leifful  to  the  person 
that  aucht  the  lande,  first  to  redeeme  and  quite  out 
the  samin  againe  within  sevin  zeires,  payand  to  the 
byer  the  money  that  it  was  sauld  for,  and  the 
expenses  maid  on  the  0%'er-Lorde  for  Charter,  sais- 
ing  and  infeftment.     And  the  saide  redemption  and 

\lowsing  to  be  maid  within  sevin  zeires,  as  said  is,  or 
not. 

And  gif  the  creditour  takis  the  termes  maill  be 
vertue  of  the  brief  of  distresse,  it  sail  not  be  leifful 
to  the  Lord  to  tak  it  againe. 


BEFORE   1874 


179 


And  gif  there  cannot  be  foundin  a  byer  to  the 
saids  lands,  the  Schireff,  of  that  schire  or  ony 
uther,  quhair  he  hes  land,  sail  cheese  of  the  best 
and  worthiest  of  the  Schire,  and  least  suspect  to 
ony  of  the  parties,  to  the  number  of  thretteene  Repealed, 
persons,  and  apprise  the  said  landes,  and  assigne 
to  his  creditour  to  the  avail  of  the  said  summe, 
within  sex  moneths  after  the  said  summe  be 
recovered  before  the  Schireff. 

And  als  the  Over-Lord  sail  receive  the  creditour 
or  ony  uther  byer,  tennent  till  him,  payand  to  the 
Over-Lord  a  zeires  maill,  as  the  land  is  set  for  the 
time. 

And  fallzieing  thereof,  that  he  take  the  said  land~|_       .  , 
till  himself e,  and  under-gang  the  debts.  / 


Part  II.— In  1874  and  thereafter 

CHAPTER  XIX. 

1.  In  dealing  "with  this  late  period  v:e  do  not 
purpose  discussing  at  large  the  decay  of  feudalism 
which  forms  part  of  the  ordinary  history  of  the 
people.  But  in  one  respect  it  has  encroached,  instead 
of  decaying,  -which  requires  special  notice.  Tliis  con- 
cerns superiors'  claims  for  composition  on  the  entity 
of  purchasers  or  other  "  singular  successors." 

It  is  apparent  from  the  history  of  the  casualty  of 
composition,  T\'hich  has  been  outlined,  that,  both 
in  its  origin  and  development,  many  things  had 
occurred  previous  to  1874  which — but  for  one  plea 
— vassals  might  have  challenged  as  feudal  unlaw, 
rather  than  feudal  law — the  unlaw  either  of  the 
feudal  usurpation  and  violence  of  the  disorderly 
Second  period  described,  or  of  later  mistake  and 
pusillanimity.  The  plea  which  prevented  such 
challenge  of  the  claim  is  that  of  immemorial  prac- 
tice and  possession.  It  established  and  protected 
equally  the  privileges  of  superiors  and  the  immuni- 
ties of  vassals,  precisely  as  so  practised  and 
possessed. 
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One  of  these  immimities  which,  in  one  form  or 
another,  had  been  thus  possessed  and  established 
for  over  a  century  was  that  enjoyed  under  the  prac- 
tice of  the  alternative  holding. 

In  Begg's  Conveyancing  Code,  pp.  308,  309, 
note  (A),  and  in  the  appendix  to  this  part  (p.  241). 
some  account  is  given  of  this  practice  and  its  prac- 
tical results,  enabling  proprietors  frequently  to 
avoid  incurring  the  large  fine  to  the  superior  in  a 
manner  which  must  be  deemed  equitable  according 
to  the  feudal  principles  explained  applicable  to  the 
fine  (Chapter  IV.).  It  seems  to  have  come  into 
great  prominence  in  practice  early  in  last  century, 
during  the  enormous  expansion  of  industry  and 
building  operations  and  values  coincident  with  the 
development  of  the  steam  engine  and  railways.  It 
was  most  opportune  then,  in  order  to  give  effect  to 
the  spirit  of  the  law  (assuming  it  had  any  right 
spirit)  and  hold  it  nearer  to  equity,  by  keeping 
casualties  more  proportionate  to  the  value  of  the 
superior's  contribution  in  land  (as  they  originally 
were)  and  counteracting  materially  the  enormous, 
uncontemplated,  and  iniquitous  enlargement  of 
superiors'  claims  by  the  novel  and  growing  industry 
of  vassals  during  and  since  that  period.  It  was 
thus  a  wholesome  curb  to  the  rapacity  apt  to  be 
excited  in  the  unindustrious  by  the  sight  of  such 
novel  industry. 

Even  if  the  practice  (strictly  consistent  with  the 
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feudal  principles  imposed  by  superiors  on  vassals) 
could  be  deemed  in  itself  objectionable,  as  some 
superiors  inconsistently  contended,  it  would  thus 
cause,  at  worst,  a  mere  compensation  of  injuries, 
so  long  as  the  serious  neglect  continued  to  amend 
the  old  law,  which  had  by  this  change  of  circum- 
stances become  extravagant  and  iniquitous,  so  as 
to  bring  it  into  harmony  with  these  new  conditions 
by  keeping  the  claim  within  fair  and  moderate 
limits,  and  preventing  the  appropriation  by  the 
superior  of  so  much  of  the  vassal's  new  improve- 
ments. It  is  easy  to  understand  the  antipathy  and 
biassed  views  w^hich  such  a  curb  aroused,  and  the 
temptation  which  it,  in  combination  with  some 
gross  errors  both  in  law  and  policy,  originated,  to 
get  rid  of  this  wholesome  restraint  in  the  irregular 
way  to  be  described  (Chapters  XX.  and  XXI.). 

2.  In  all  the  other  cases  in  which,  in  the  history 
of  the  casualty,  questionable  claims  had  come  to 
be  condoned  and  adopted  by  practice  as  lawful, 
or  continued  after  they  ceased  to  have  equitable 
ground  or  counterpart,  or  enormously  exceeded  any 
arguable  equity,  it  was  the  superior  who  gained  by 
the  objectionable  adoption  or  continuation.  It  is 
out  of  the  qiiestion  to  suppose  that  any  substantial 
lawful  claim  for  entry  by  the  superior  ever  origin- 
ated among  an  intelligent  people  when  that  entry 
was  a  bare  recognition  of  the  vassal,  as  it  had  come 
latterly  to  be.       So  far  as  such  payments  were  not 
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simply  extorted  by  usurpation  and  violence  in  dis- 
orderly periods,  they  were  evidently  a  variety  of 
feudal  "  Aids  "  in  consideration  of  the  valuable  and 
onerous  military  defence  of  the  vassal  in  his  holding, 
in  terms  of  the  feudal  warranty  by  the  superior, 
part  of  the  contract  of  mutual  aid,  implied  in  his 
entry  of  the  vassal. 

That  valuable  consideration,  formerly  given  by 
the  superior,  had  ceased  to  exist  or  to  be  capable 
of  performance  when  orderly  conditions  supervened, 
as  already  fully  explained  (Chapter  XVI.).  In 
reason  and  equity — but  for  this  plea  of  immemorial 
practice — the  payment  for  enti*y  should  have  ceased 
■when  this  valuable  consideration  and  coimterpart 
for  it  ceased ;  but  apparently  by  mistake  or  inad- 
vertence, probably  in  earlier  times  through  violence, 
the  payments  were  continued  for  entries  which  now 
carried  no  substantial  counterpart,  till  long  practice 
settled  them  as  customaiy  rights.  The  claim  for 
a  larger  payment  upon  enti-y  of  a  singular  successor 
than  of  an  heir  was  also,  as  before  explained, 
founded  on  the  fabricated  resemblance  of  the  Com- 
mercial tenure  to  the  Military  tenure  (Chapter  IV.) ; 
and  its  fictitious  ground  might  also  have  been 
challenged,  but  that  long  practice  had  condoned 
and  settled  that  increment  also  as  a  customai'y 
right. 

The  practice  of  the  alternative  holding  was  an 
exception  to  this  general  rule  of  practice  to  favour 
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superiors,  because  for  once  there  was  here  something 
operating  the  other  way — in  favour  of  the  vassal. 
It  was  the  one  solitary  trump  card  that  had 
happened,  in  the  disorderly  feudal  deal,  to  fall  into 
his  hands  instead  of  the  superior's.  It  differed 
from  the  superior's  chiefly  in  its  moderating  and 
equitable  character.  The  vassal's  immunities 
under  it  were  as  well  settled  by  practice  as  the 
superior's  claims  and  privileges  were. 

This  plea  of  immemorial  practice  and  possession, 
in  its  various  forms,  is  the  main  support  and  safe- 
guard of  all  existing  rights  and  privileges — the 
magna  charta  of  those  who  prize  the  peace  and 
quiet  of  settled  conditions.  It  is  sui'prising,  there- 
fore, to  find  how  this  plea  was  inconsiderately 
challenged  by  a  section  of  overzealous  advocates  of 
superiors'  interests  (really  interested  in  many  ways 
in  supporting  that  plea)  in  order  to  afford  a  pre- 
text for  the  alteration  of  the  law,  so  as  to  deprive 
vassals  of  the  immunities  in  their  favour  established 
by  immemorial  practice  of  the  alternative  holding. 
This  challenge  was  put  forward  mainly  during  the 
Parliamentary  and  other  discussions  over  the  imex- 
pected  effect  of  the  Conveyancing  Act  of  1874,  which 
(by  an  admitted  e.sscntial  error  of  Parliament,  to  be 
described)  destroyed  the  partial  immimity  from 
composition,  and  its  salutary  moderating  effect  upon 
the  claim,  enjoyed  till  then  by  vassals  under  this 
practice. 
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Not  only  was  the  challenge  of  this  plea  by  a 
section  of  the  superiors  generally  objectionable,  and 
in  its  tendency  dangerous  to  all  vested  interests, 
but  the  inconsistency  of  their  challenge  was  equally 
objectionable,  resolving  mainly  into  this,  that  it 
was  right  to  recognise  immemorial  practice,  so  far  as 
it  protected  the  superior's  claim  from  challenge 
for  various  defects,  original  or  supervening,  which, 
as  the  history  of  their  claim  shows,  would  in  all 
probability  lead  to  its  annulment,  but  for  such 
protection;  but,  on  the  other  hand,  that  it  was 
wrong  to  recognise  the  same  practice,  so  far  as  it 
protected  the  vassals'  immunities  from  such  claim. 
It  needs  no  argument,  of  course,  to  show  that,  if 
the  superior's  claim  is  to  be  established  by  im- 
memorial practice,  it  must  consistently  be  that 
claim  with  all  its  conditions  and  limitations,  as 
actually  practised,  not  the  claim  without  these  con- 
ditions  and   limitations. 

An  essentially  erroneous  notion  seems  to  have 
prevailed  in  some  quarters,  leading  to  wrong  views 
on  this  question,  viz.,  that  entry  is  still  the  true 
cause  and  consideration  for  composition.  So  long 
as  entry  was  a  substantially  valuable  thing,  through 
its  implying  the  military  feudal  warranty,  it  was 
a  true  cause  and  consideration,  wholly  or  partly, 
for  the  payment,  but  when,  through  lapse  of  this 
militai-y  warranty,  entry  became  substantially 
valueless   (for   fictitious   forms   of  titles  deserve  no 
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consideration)  it  necessarily  ceased  to  he  a  true  cause 
and  consideration,  and  became  merely  the  occasion 
or  time  appointed  for  payment,  hy  virtue  of  tlie 
settled,  though  inequitable,  custom  of  continuing 
these  payments  after  they  ceased  to  have  any  sub- 
stantial counterpart.  Such  an  inequitable  custom 
can  only  be  reluctantly  admitted  by  sound  juris- 
prudence, and,  at  most,  only  to  the  extent  of  con- 
doning and  adopting  the  now  inequitable  payments 
of  the  precise  amount  and  frequency  actually  prac- 
tised from  time  immemorial. 

It  was  therefore  a  new  aggression  upon  vassals' 
interests  to  increase  the  average  amounts  or  fre- 
quency of  these  claims  in  1874 — no  matter  what 
might  be  necessary  in  simplifying  or  abolishing 
absurd  fictitious  forms  of  titles  under  the  so-called 
feudal  system — as  will  be  more  fully  showTi  by  the 
extraordinary  proceedings  to  be  narrated  (Chapters 
XX.  and  XXI.). 

3.  Other  arguments  against  the  vassal's  estab* 
lished  position  were  equally  inconsistent.  Objec- 
tion was  taken  to  the  tendering  of  the  heir  of  the 
seller  for  entry  as  vassal  instead  of  the  purchaser, 
on  the  ground  of  the  alleged  fictitious  element  in 
the  proceeding.  The  reply  to  this  is  twofold  and 
conclusive,  viz.,  (first)  that  the  feudal  contract 
(originating  with  superiors,  for  no  intelligent  vassal 
ever  sought  such  a  fictitious  and  troublesome  form 
of  title  for  Commercial  tenures)  merely  entithd  the 
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superior  to  have  an  entered  vassal  so-called,  that  is, 
feu  obligant,  no  matter  of  what  description ;  and 
that  the  tendering  of  the  heir  fully  satisfied  that 
claim,  according  to  the  precise  terms  of  the 
superior's  contract ;  and  that  accordingly  the 
superior  had  no  contractual  right  or  title  to  inquire 
what  kind  of  vassal  he  had  got,  or  whether  this 
vassal  was  a  temporary  or  permanent  one,  or 
whether  by  sub-grants  or  burdens  or  otherwise  he 
was  deprived  of  any  beneficial  interest  in  the  feu, 
or  who  was  enjoying  the  beneficial  interest  of  the  pro- 
perty. The  superior's  claims  for  feu-duties  and  other 
prestations  were  preferable  to  all  such  sub-grants 
and  burdens,  and  therefore  they  were  purely  res 
inter  alios,  whether  fictitious  m-  not,  and  he  had 
no  legitimate  interest  or  concern  in  them,  or  in  the 
question  whether  or  not  there  was  a  fictitious  ele- 
ment in  them;  and  (second)  that,  if  there  was  any 
fictitious  element  in  the  practice,  it  did  not  really 
originate  with  tl:-d  vassal,  but  was  a  natural  out- 
growth and  development  of  the  superior's  own  fiction 
in  the  fabricated  analogy  of  the  really  non-feudal 
Commercial  tenure  to  the  true  feudal  Military 
tenure,  and  the  consequent  pretext  of  the  superior 
of  an  alleged  disadvantage  or  damage  in  accepting 
the  stranger  vassal  instead  of  the  heir  of  the  former 
vassal,  resulting  in  the  claim  for  compensation  or 
"  composition "  (Chapter  IV.).  The  superior's 
large  fiction  was  thus  the  root  and   stem  fiction ; 
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while  the  vassal's  small  fiction  was  but  a  branch 
sprung  from  it — a  comparatively  modest  sprout. 

The  practice  of  the  alternative  holding  and  the 
measure  of  relief  which  it  afforded  to  proprietors 
were,  in  fact,  founded  upon  the  very  same  feudal 
principles  as  the  superior's  claim.  Accordingly, 
every  attempt  by  superiors  to  show  this  relief  from 
the  superior's  claim  to  be  wi'ong,  showed  also  that 
the  superior's  claim  itself  was  at  least  equally  wrong, 
deserving  total,  rather  than  partial,  abolition,  apart 
from  the  additional  objections  of  its  own  specially 
bad  origin,  history,   and  character. 

In  view  of  the  plainly  fabricated  analogy  of  the 
two  tenui'es,  it  seems  clear  that,  while  this  section 
of  superiors  were  professing  objections  to  the 
fictitious  element,  u-hat  they  really  objected  to 
(though  apparently  without  realising  it)  was  not 
too  much  fiction  iyi  the  vassal's  favour,  but  too 
little  fiction  in  favour  of  themselves,  the  superiors. 
We  mean  by  this,  that  when  the  old  scribes  of  the 
superiors  unnecessarily  introduced  feudal  forms  into 
the  really  non-feudal  Commercial  grants  for  the 
purpose  of  fabricating  the  analogy  of  tenures  men- 
tioned, they  were  not  sufficiently  skilful  fabricators 
of  this  fiction  to  frame  the  contract  in  such  form 
that  the  proprietor  was  always  entrapped  into  lia- 
bility for  the  fictitious  claim.  By  framing  the 
feudal  contract  so  that  any  kind  of  vassal,  tem- 
porary or  permanent,   with  or  without  substantial 


IN    1874  AND   THEREAFTER  189 

beneficial  interest,  satisfied  the  superior's  con- 
tractual claim  for  a  vassal  (or  feu  obligant),  they 
had  left  a  hole  in  their  trap  by  which  proprietors 
could  often  escape  from  the  fictitious  claim.  The 
section  of  superiors  who  complained  of  this  were 
like  bird-catchers  complaining  that  the  birds  would 
not  settle  on  the  limed  twigs,  but  preferred  those 
they  had  left  unlimed;  a  position  raising  no  claim 
upon  equity.  It  resolved  simply  into  a  complaint 
of  too  little  or  too  imperfect  fabrication  by  their 
own  old  scribes,  on  their  own  behalf,  of  a  fictitious 
claim  for  their  own  benefit. 

It  was  bad  enough  for  proprietors  to  have  an 
antiquated,  troublesome,  and  largely  fictitious 
tenure  of  Commercial  grants  imposed  upon  them — 
and  still  worse  when  objection  was  thus  incon- 
sistently taken  to  their  simply  submitting,  as  con- 
strained, to  its  absurd  rules  and  stipulations,  and 
acting  in  precise  conformity  with  their  terms,  both 
those  against  them  and  those  for  them. 

The  worst  that  could  be  said  of  the  practice  of 
the  alternative  holding  was  that  it  was  an  eccentric 
partial  relief  from  an  eccentric  aggression,  or.  at  the 
least,  from  what  was,  in  the  now  existing  circum- 
stances, an  inequitable  as  well  as  impolitic  claim. 
Accordingly,  if  the  eccentricity  warranted  any 
change  of  the  law,  it  was  the  abolition  of  the  claim 
itself,  not  of  the  partial  relief  from  it.  That 
would  have  deprived  supenors  of  no  more  of  their 
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rights  than  the  Act  of  1874  deprived  vassals  of,  for 
the  benefit  of  superiors  (Chapter  XX.).  It  would 
have  been  a  less  evil  to  annul  the  series  of  aggres- 
sions embodied  in  the  superior's  claim  than  to  crown 
these  with  another  aggression,  admittedly  such.  The 
uncertainty  and  defeasibility  of  the  superior's  claim, 
and  its  consequently  imperfect  possession,  -would 
have  made  that  a  lesser  infringement  even  of  the 
state  of  possession ;  and  it  would  have  been  a  move- 
ment away  from  old  barbarism,  instead  of  towards 
it. 


CHAPTER  XX. 

1.  If  Parliament  had  thought,  when  considering 
the  Conveyancing  Bill  of  1874,  now  the  Con- 
veyancing Act  of  that  year,  that  it  was  pi'oposed  to 
make  any  serious  alteration  of  the  substantial  rights 
of  parties,  and  not  merely  to  simplify  the  forms  of 
their  titles,  all  these  matters  would  have  been 
thoroughly  inquired  into,  and  debated  from  all 
points  of  view,  and  fair  play  for  all  parties  would 
have  been  at  least  attempted,  and  probably  largely 
attained.  Rights  then  foimd  existing  in  a  form 
inconvenient  for  both  superiors  and  vassals  would 
naturally  have  been  commuted  into  an  equivalent 
but  more  convenient  form  in  the  interests  of  both ; 
but  there  would  have  been  no  raiding  and  destruc- 
tion of  substantial  rights  or  immunities  of  either 
party,  as  then  established  by  immemorial  practice 
and  possession. 

There  was  no  such  inquiry  or  debate,  nor  any 
opportunity  of  fair  play  in  this  question.  The 
Bill  was  introduced  and  explained  to  Parliament  as 
a  Conveyancing  Bill  simplifying  forms  of  deeds  and 
procedure — a  sincere  belief  of  the  promoters,  as  was 
shown  by  their  subsequent  acknowledgment  of  the 
grave  error  and  its  need  of  correction,  and  their 
joining  in  the  attempts  to  get  it  corrected,  about  to 


192  FEUDALISM   IN   SCOTLAND 

be  narrated.  In  reply  to  a  question  in  Parliament, 
it  was  stated  tliat  the  Bill  before  them  would  not 
increase  the  burdens  of  vassals.  This  reply  was 
reported  in  newspapers  at  the  time,  though  we  have 
not  found  it  in  Hansard.  In  Hansard,  indeed, 
there  is  hardly  any  report  of  debate  at  all — only  a 
trifling  question  or  two  about  forms  of  writs.  That 
shows  clearly  (as  afterwards  admitted  by  all  the 
responsible  parties)  that  there  was  then  no  idea 
whatever  of  the  grave  constiniction  afterwards  put 
on  the  Act  by  the  Court,  nor  any  debate  or  inquiry 
whatever  on  its  merits  in  any  such  serious  light. 

In  the  sense  afterwards  put  upon  it  by  the  Court, 
as  destroying  the  vassal's  partial  immunity  possessed 
previously  under  the  practice  of  the  alternative 
holding,  instead  of  merely  altering  its  forms  and 
procedure,  it  was  not  the  tnie  Act  or  Deed  of 
Parliament. 

2.  Then  came,  like  bolts  from  the  blue,  the 
series  of  claims  by  superiors  for  composition,  which 
coidd  not  previously  have  been  enforced — old  titles 
forgotten  for  over  a  century  being  in  many  cases 
looked  out  for  making  up  new  claims  created  by  this 
essential  error  of  Parliament.  In  one  leading 
case  (Eossmare's  Trustees,  1877,  5  Rettie,  201)  so 
long  a  time  had  elapsed  since  casualties  had  been 
claimed — or  even  thought  worth  consideration — 
that  the  supenor's  title  had  almost  been  lost  sight 
of,  and  could  only  with  difficulty  be  deduced.     In 
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another  case  mentioned  in  the  "Journal  of  Juris- 
prudence" (1887,  vol.  xxxi.,  pp.  132,  133),  ninety 
years  had  elapsed  between  the  death  of  the  last 
entered  vassal  and  the  claim  for  a  casualty  in  1886. 
Similar  cases  are  numerous,  and  are  still  occurring. 
The  casualty  claim  had,  in  fact,  gone  largely  into 
the  disuse  which  its  evil  origin,  history,  and  nature, 
and  its  harassing  incidence  merited,  and  had  been 
virtually  created  of  new  by  the  admitted  Parlia- 
mentary error  of  1874,  to  which  a  section  of 
superiors  clung  tenaciously,  as  will  be  narrated. 

A  series  of  cases  arose,  ending,  for  a  time,  with 
Lamont,  1880,  7  R.  (H.L.)  10,  which  seems  to 
settle  the  validity  of  the  new  and  enlarged  claims 
of  superiors,  according  to  the  construction  disavowed 
in  Parliament  before  they  consented  to  the  passing 
of  the  Bill.  Six  of  the  Scots  judges  had,  in  several 
judgments,  agi-eed  with  this  view,  while  three  dis- 
sented (7  R.   (H.L.)  11). 

Looking  over  Lamont' s  case  again,  what  seems 
most  striking  is,  that  the  clause  of  the  Act  mainly 
founded  on  by  the  minority  (section  4,  sub- 
section 3)  to  the  effect  that  implied  entry  shall  not 
affect  the  right  or  title  of  the  superior  to  casual- 
ties (which,  when  read  as  reinforced  by  the  strong 
presumption  against  destroying  vested  interests, 
appears  per  contra  quite  capable  of  construction  as 
protecting  the  vassal's  right  and  title  also)  is  a 
saving  clause  dealing  with  the  substantial  rights  of 
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the  parties,  while  all  the  clauses  founded  on  by 
the  majority  (excepting  some  too  immaterial  and 
specific  to  have  any  general  implication)  deal  only 
•with  the  forms  and  procedure  for  expressing  and 
giving  effect  to  such  rights.  It  seems  very  argu- 
able that  a  saving  clause  dealing  thus  with  sub- 
stantial rights  is  of  first  rank,  and  that  all  clauses 
dealing  only  with  forms  and  procedure,  being  of 
second  rank,  must  yield  to  it,  unless  absolutely 
forced  to  an  opposite  conclusion. 

The  majority  founded  on  these  second  rank 
clauses  mainly  in  two  ways.  Firstly,  they  held 
that  neither  the  Statute  nor  practice  provided  forms 
for  giving  effect  to  the  alleged  saving  clause  for  the 
vassal,  thus  sugge.sting  that  protection  of  his  vested 
rights  in  question  was  not  really  intended,  even  in 
face  of  the  strong  presumption  in  favour  of  vested 
rights.  Undoubtedly  the  more  usual  practice  in 
modern  conveyancing  Statutes  is  to  provide  forms 
for  giving  effect  to  new  substantial  provisions,  but 
if  the  saving  clause  really  expresses  or  plainly  im- 
plies that  the  vassal's  rights  are  to  be  protected,  no 
Court  could  legitimately  hold  that  such  a  sub- 
stantial statutory  provision  should  be  questioned  or 
refused  effect,  because  the  Legislature  chose  its 
own  form  of  expression  and  enactment,  whether  now 
usual  or  not.  Parliament  might  choose  to  leave 
to  the  Court  the  provision  of  whatever  new  forms 
might  be  found  by  them  to  be  necessary,   because 
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that  was  too  technical  a  question  and  procedui-e  to 
be  understood  and  dealt  with  by  Parliament,  while 
natural  for  the  Court  to  deal  with.  It  was  a 
genuine  Statute  that  was  this  time  being  dealt  with; 
or,  strictly  speaking,  it  was  only  the  enactment  in 
question,  as  construed  by  the  Court,  that  was 
unintended  by  Parliament,  and  therefore  became 
accidentally  spurious  through  such  construction. 

Secoiidly,  the  majority  seemed  to  hold  the  re- 
markable opinion  that  it  was  absolutely  impossible, 
not  only  to  find,  but  even  to  devise,  forms  effectual 
for  the  purpose  of  preserving  the  vassal's  immunity. 
(See  the  unanswered  question  at  the  foot  of  p.  14 
and  top  of  p.   15  of  7  R.   (H.L.).) 

There  is  really  no  impossibility  of  devising  such 
forms.  They  might  have  to  be  wholly  unprece- 
dented in  shape,  for  the  simple  reason  that  they 
were  required  to  give  effect  to  a  wholly  unprece- 
dented enactment;  but  the  most  eccentric  form 
or  procedure  which  gives  effect  to  a  substantial 
statutoiy  provision  (especially  one  saving  vested 
interests)  is  always  and  necessarily  to  be  preferred 
to  any  form  or  procedure,  however  orthodox  in 
shape,  which  defeats  such  a  statutory  provision. 
All  these  old  conveyancing  forms,  however  much 
their  eccentricity  may  disguise  their  real  nature, 
are  merely  customary  forms  of  evidence  of  rights, 
or,  in  other  words,  customary  forms  of  procedure. 
There   can   be    no    absolute    incompetency   in   the 
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Supreme  Court  altering  any  forms  of  evidence  or 
procedure,  or  any  impropriety  in  their  doing  so 
"when  necessary  to  protect  the  vested  rights  -nhose 
protection  is  their  proper  function,  especially  in  this 
case  -n-here  the  so-called  feudal  forms  in  question, 
imposed  by  an  eccentric  practice  upon  Commercial 
tenures,  are  really  unsuitable  for  such  tenures,  and, 
to  a  large  extent,  express  fictions — which  could  well 
be  wanted — instead  of  proper  plain  statements  of 
the  real  substance  of  the  truly  commercial  trans- 
actions. In  ordinary  circumstances  the  Court  will 
naturally  be  averse  to  altering  old-established 
forms  of  evidence  or  procediu-e.  But  a  statutory 
provision  that  vested  interests  are  not  to  be  afEected 
is  not  an  ordinary,  but  an  extraordinary,  circum- 
stance of  the  greatest  moment — indeed,  an  impera- 
tive direction,  implying  the  fullest  powers.  If 
nothing  else  would  give  effect  to  such  an  enactment, 
the  Supreme  Court  could  and  should  have  amended, 
or  even  abolished  totally,  the  whole  mass  of  fictitious 
so-called  feudal  forms  (so  far  as  not  expressly  re- 
served in  the  Statute),  and  introduced  new  forms 
expressing  the  real  substance  of  these  commercial 
transactions,  without  fiction — simply  an  accurate 
terminology — giving  effect  to  the  new  enactment. 
In  this  case,  however,  only  a  slight  alteration  of 
forms  was  necessary ;  and  if  the  Court  was  uncer- 
tain how  these  should  be  framed  (as  the  unanswered 
question  above  referred  to  suggests)  that  could 
have  been  ascei-tained  by  remit  to  a  man  of  skill. 
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A  reference  to  the  history  of  the  casualty  makes 
it  plain  how  a  simple,  suitable  new  form  could  have 
been  provided  and  approved.  Composition  was 
clearly  established  as  compensation  for  the  disad- 
vantage or  damage  alleged  by  the  superior  on 
account  of  a  stranger  being  alleged  to  be  a  pre- 
sumably less  efficient  obligant  for  the  feu  presta- 
tions than  the  heir,  as  before  explained  (Chapter 
IV.).  Accordingly,  looking  through  the  old  and 
now  abolished  forms  of  expression  of  the  transaction 
into  the  real  substance  of  the  transaction — a  mode 
of  observation  always  necessary  to  get  at  a  true 
imderstanding  of  any  transaction,  when  thus  severed 
from  its  accustomed  forms  of  expression — it  is 
evident  that  it  is  not  the  having  of  the  stranger's 
obligation  as  feu  obligant,  hut  the  not  having  of  the 
heir's  obligation  which  causes  the  disadvantage  or 
damage  alleged  by  the  superior,  for  which  com- 
pensation "was  claimed.  The  veil  of  fiction  here  is 
reaUy  thin,  and  the  reality  clearly  perceptible,  not- 
withstanding that  a  weak  superficial  formalism, 
imfit  to  adapt  itself  to  changing  conditions,  would 
represent  the  so-called  feudal  forms,  with  all  their 
obscurantist  terminology,  as  too  mysterious  for  such 
reasonable  scrutiny.  Accordingly,  when  forms 
were  so  altered  that  the  heir's  obligation  for  the 
feu  prestations  could  not  be  got  in  the  old  form  of 
entry,  all  that  was  required  to  preserve  the  sub- 
stance of  the  transaction  and  the  pailies'  estab- 
lished rights  and  immunities  under  it,   was  to  get 
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the  heir's  obligation  for  these  feu  'prestations  in 
some  other  form,  to  be  framed  on  remit  and 
approved  by  the  Court,  and  the  proprietor  to  agree 
that  the  next  casualty  should  be  determined  as  if 
the  heir  thus  undertaking  the  feu  obligations  in  the 
new  form  had  undertaken  them  in  the  old  fonn  by 
the  so-called  entry  as  vassal.  That  would  have 
been  not  only  a  sufficient  substitute,  but  a  very 
rational  improvement  on  the  old  so-calltd  feudal 
form  of  the  obligation ;  for  it  would  have  simply 
expressed  in  plain  language  the  real  substance  of  the 
transaction,  so  far  as  it  had  real  substance,  eliminat- 
ing not  only  the  particular  fictitious  element  in  the 
former  practice  to  which  some  objected,  but  also 
the  whole  other  equally  objectionable  fictitious  ele- 
ments of  the  so-called  feudal  practice — except  the 
superior's  ow-n  really  fictitious  claim.  Those 
superiors  who  objected  to  the  fictitious  element  could 
hardly  wish  their  objection  given  more  effect  than 
that. 

Some  of  these  superiors  have  maintained  that  the 
heir's  obligation  thus  given  w^ould  be  of  little  or  no 
value  to  them ;  but  that  simply  strikes  at  the  sound- 
ness, in  existing  circumstances,  of  the  ground  of 
their  own  claim  for  composition  for  the  alleged  dis- 
advantage of  the  want  of  it.  They  could  not  fairly 
seek  to  compel  an  alleged  damage  to  be  done  to 
themselves,  to  enable  them  to  claim  compensation  for 
that  damage. 
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There  are  some  expressions  in  the  Act  of  1874 
(sub-sections  4  (2)  and  (22)  as  to  granting  future  dis- 
positions with  "an  alternative  manner  of  holding  "), 
which  mav  indicate  that  the  di'aughtsmen  at  one 
time  had  in  their  minds  that  the  implied  entry 
might  be  defeasible  by  non-acceptance  by  the  dis- 
ponee  infeft,  and  substitution  of  express  entry  of 
the  heir ;  but  that  they  omitted  to  express  this 
reasonable  intention  clearly  enough.  (See  Lord 
Blackburn's  opinion,  7  R.  (H.L.),  pp.  17,  18.) 
There  would  be  no  advantage  in  adhering  thus  to 
the  old  fictitious  form,  instead  of  simply  expressing 
in  plain  language  the  substantial  reality  of  the 
transaction,  as  proposed  in  the  Bills  of  1886  and 
1887. 

At  all  events,  it  is  submitted  that  the  minority 
of  the  Court  were  here  in  the  right,  and  that  it  was 
a  temporary  paralysis  of  the  power  of  adaptation  of 
forms  and  procedure,  caused  by  letting  fiction 
obscm-e  fact,  which  led  the  majority  to  allow  form 
and  fiction  to  triumph  over  the  substantial  right,  as 
it  did  in  this   case. 

This  injui-ious  result  emphasises  the  objection  to 
tolerating  fiction  in  such  serious  business ;  for  what 
many  formerly  regarded  as  the  harmless  fiction  of 
the  so-called  feudal  forms  has  here  led  to  the  grave 
results  of  serious  falsehood,  enabling  the  formalists 
and  obscurantists  of  the  law  to  throw  dust  in  the 
eyes  of  many  able  jurists. 
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It  must  at  the  same  time  be  admitted,  in  favour 
of  the  majority  of  the  Court,  that  the  Act  was  an 
unprecedented  innovation  upon  the  so-called  feudal 
practice,  and  put  before  the  Court  a  novel  puzzling 
question  (probably,  as  suggested  by  Lord  Blackburn, 
a  puzzle  also  to  the  draughtsmen  of  the  Bill)  as  to 
what  new  forms  and  procedure  were  precisely  appro- 
priate ;  besides  omitting  to  express  as  precisely  as 
was  desirable  the  vested  rights  deserving  and  in- 
tended to  be  saved. 


CHAPTER  XXI. 

1.  The  decision  in  Lamont's  case  is,  however, 
generally  accepted  as  settling  the  judicial  question, 
notwithstanding  the  omission  in  the  case  to  go  fully 
and  historically  into,  and  push  to  a  finish,  the 
inquiry  opened  by  the  above  unanswered  question ; 
and  it  was  treated  as  settling  that  question  in  the 
proceedings    following    in    Parliament. 

On  1st  June,  1886,  a  Bill  was  introduced  by  the 
Lord  Advocate  of  the  Liberal  Government  to  restore 
the  vassal's  right  w-hich  had  been  unintentionally 
taken  from  him  by  the  essential  eiTor  in  drafting 
and  explaining  to  Parliament  the  Bill  of  1874.  The 
form  and  procedure  proposed  were  similar  to  what 
is  above  suggested  as  what  the  Court  might  have 
approved  for  the  purpose.  The  Bill  dropped  when 
that  Government  went  out. 

It  was  not,  however,  a  party  question,  but  merely 
one  of  correcting  a  grave  essential  error  of  the  Par- 
liamentary record,  representing  as  its  Act  and  Deed 
what  was  not  truly  such.  The  former  Lord  Advo- 
cate accordingly,  on  22nd  March,  1887,  asked  his 
successor,  under  the  Conservative  Government, 
whether  he  intended  to  introduce  a  similar  Bill 
"  directed  to  redress  the  grievances  which  that  Bill 
"  proposed  to  remedy,"   and  received  a  reply  that 


202  FEUDALISM    IN   SCOTLAND 

the  matter  was  receiving  their  careful  consideration 
(Hansard,  voL  312,  coL   1149). 

Accordingly  a  Bill,  with  a  clause  to  the  same 
effect,  was  again  introduced  by  the  new  Lord 
Advocate  in  the  House  of  Commons  in  1887.  The 
new  Solicitor-General  explained  there  how  largely 
the  Act  had  been  found  to  increase  the  liabilities  of 
vassals,  and  added — "  That,  I  say,  was  unintended 
"  by  the  Act  of  1874,  and  must,  at  the  same  time, 
"  have  the  effect  of  augmenting  the  estate  of  the 
"  suiJerior,  and  consfquently  diminishing  to  that 
"  extent  the  estate  of  the  vassal.  That  is  not  a  state 
"of  matters  that  should  continue  "  (llaLnsard,  vol. 
319,  col.  208).  He  added,  in  reference  to  some 
amateur  legal  criticism — "  The  majority  must  take 
' '  on  trust  what  is  stated  in  regard  to  it  by  pro- 
"  fessional  men." 

2.   The  Bill  passed  in  the  House  of  Commons. 

On  25th  August,  1887,  it  was  debated  in  the 
House  of  Lords.  The  Secretary  for  Scotland  stated 
in  reference  to  superiors'  and  vassals'  rights,  that 
he  was  "  advised  by  the  j^ resent  law  officers  of  the 
"  Crown  in  Scotland,  and  he  was  informed  it  was 
"  also  the  opinion  of  the  late  Lord  Advocate,  and 
"  the  late  Solicit  or -General  for  Scotland,  that  the 
"  effect  of  the  Bill  would  be  simply  and  solely  to 
''  restore  things  to  ivhat  they  were  previously  to 
"  the  passing  of  the  Act  of  1874  "  (Hansard,  vol. 
319,  col.   1778). 
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The  opposition  here,  however,  was  greater  than 
could  have  been  expected  to  a  Bill  which  (admittedly 
by  both  Governments  and  all  their  law  officers) 
sought  only  to  correct  a  grave  essential  error  of 
Parliament,  misrepresenting  as  its  act  and  deed 
what  was  not  truly  such. 

A  curious  part  of  the  argument  here  against  the 
Bill  was  the  reading  in  the  House  of  a  long  list  of 
the  various  classes  of  persons  interested  in  the 
receipt  of  casualties  who,  it  was  alleged,  would  be 
injured  by  the  correction  of  the  error.  The  pro- 
position here  suggested  was,  that  these  classes  of 
superiors  were  so  respectable  and  worthy  that  their 
interests  should  be  protected,  even  to  the  extent  of 
refusing  to  correct  a  grave  essential  error,  if  the 
correction  would  be  against  their  interests — imply- 
ing, conversely,  that  the  other  parties  to  the 
question,  the  numerous  proprietors  injured  by  the 
grave  essential  error,  were  so  inferior  in  respec- 
tability and  worth  that  their  interests  did  not 
deserve  protection,  even  to  the  extent  of  correcting 
the  grave  essential  error — both  preposterous  pro- 
positions. One  would  rather  think  that  such 
respectability — which  may  fairly  be  in  large 
measui'e  acknowledged — rather  deserves,  for  its 
own  sake  and  not  for  its  money  value,  such  a  fine 
finishing  touch  as  would  be  given  to  it  by  dissociat- 
ing it  from  the  maintenance  of  such  grave  error 
and  encroachment.     It  is  surely  an  exploded  notion 
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that  bad  claims  can  thus  be  justified  by  having 
good  claimants.  Moreover,  these  classes  repre- 
sented but  a  small  proportion  of  the  whole 
superiors;  and,  in  any  view,  their  case  should  not 
be  allowed  to  screen  the  whole  body  against  just 
redress;  but  might,  if  necessary,  be  met  by  fair 
and  reasonable  endowment  according  to  their 
respective  deserts  and  needs. 

The  most  remarkable  case  of  superiors  thus 
enumerated  as  deserving  such  extraordinary  pro- 
tection was  perhaps  "  widows  and  orphans  " 
interested  in  the  receipt  of  casualties.  It  is  well 
known,  however,  that  no  p)'udent  guardians  of 
widows  or  orphans  ever  invest  theii'  provisions  in 
such  a  manner  as  to  make  them  materially  depen- 
dant on  such  speculative  things  as  casualties. 

On  the  other  hand,  it  is  the  widows  and  orphans 
of  the  poorer  class  of  proprietors,  who  own  the 
older  and  inferior  class  of  house  properties  on  which 
untaxed  compositions  are  most  commonly  charge- 
able, who  mostly  suffer,  often  in  their  time  of  need, 
from  the  increased  impost  caused  by  this  Parlia- 
mentary error ;  for  good  business  men,  when  in  a 
sufficiently  independent  position,  insisted  generally 
on  a  business-like  taxation  of  compositions  long 
before  such  terms  were  made  compulsory  in  1874. 
If  such  special  pleading  (which,  as  stated,  seems  to 
find  precedent  in  English  comedy)  is  to  be  admitted 
at  all,  it  is  the  case  of  these  real  sufferers,  and  not 
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that  of  the  fictitious   ones,    which   deserves   notice 
and  consideration. 

This  injury  and  hardship  is  the  regrettable  result 
of  the  exaggeration,  by  the  various  irregular  pro- 
ceedings described,  of  the  aggressions  of  a  barbarous 
age,  beyond  what  even  it  tolerated.  Fiduciaries, 
compelled  by  legal  duty  to  enforce  such  exaggerated 
harassing  claims,  may  be  very  glad  when  the  law 
shall  relieve  them  of  such  a  disagreeable  duty. 

There  was  no  word  of  regi'et  here,  such  as  all 
the  other  responsible  parties  expressed,  at  the 
failure  of  the  House  to  detect  and  prevent  the 
aggression  of  187-4  upon  the  vassals'  vested  interests 
in  such  a  large  amount  of  heritable  property ; 
though — like  sleeping  danger  signalmen — the  House 
had  only  wakened  up  after  the  danger  to  vested 
interests  had  matured  to  damage,  and  only  in  time 
to  oppose  and  obstruct  its  remedy. 

The  erroneous  enlargement  of  the  superior's 
claim,  to  which  they  thus  clung  in  the  face  of  all 
exhortations,  is  the  more  galling  because  it  seeks 
the  full  rent  without  deduction  of  debt  on  the 
property,  however  heavy,  and  even  although 
incurred  for  the  cost  of  the  very  buildings  and 
other  improvements  which  increase  the  rental  and 
consequently  the  superior's  claim.  That  is  very 
hard  upon  the  widows  and  families  of  struggling 
builders ;  and,  in  case  of  insolvency,  the  superior's 
claim  is  for  the  full  rental  of  the  improved  pro- 
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perty,  even  though  payment  of  that  claim  should 
prevent  payment  of  the  creditors'  claims  for  the 
cost  of  the  very  improvements  which  made  the 
rental  and  consequently  largely  created  the 
superior's  claim.  Even  the  heavy  death  duties, 
so  much  complained  of,  do  not,  like  this  all-grasping 
claim,  refuse  deduction  for  debt ;  nor  do  they, 
like  this  claim,  affect  largely  the  poorer  class  of 
proprietors  and  their  families.  It  is  a  remarkable 
thing  that  such  appropriation  by  the  superior  of 
part  of  the  proprietor's  improvements  should  have 
been  tolerated  so  long  ;  and  a  very  extraordinary 
thing  that  its  erroneous  enlargement,  and  such 
obstruction  of  a.  necessary  correction  of  the  error, 
should  also  have  been  tolerated  till  now.  The 
other  arguments*  against  the  proposed  correction 
were  equally  irrelevant  to  the  conclusions  sought 
to  be  drawn  ;  and  necessarily  so,  for  there  could  be 

*  It  was,  for  instance,  argued  that  superiors  should  have 
relief  against  certain  bad  bargains  which  it  was  alleged  thej'^ 
had  made  in  certain  districts  (quite  irrelevantly  to  the 
general  question  of  law)  without  suggesting  that  other 
persons,  or  even  vassals,  who  had  also  made  bad  bargains, 
should  have  similar  relief.  It  was  even  suggested  that 
superiors  should  appropriate  the  saving  of  expense  to  vassals 
by  the  abolition  of  absurd  and  fictitious  forms  of  their  titles 
— another  new  form  of  appropriation  by  superiors  of  vassals' 
improvements.  No  capable  judicatory  would  have  listened 
to  these  arguments  for  a  moment ;  yet  they  were  allowed  to 
pass  without  reply,  and  were  apparently  allowed  effect  for 
the  time. 
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no  valid  excuse  for  not  correcting  a  grave  essential 
error,  so  generally  admitted  hy  all  the  responsible 
parties.  These  arguments  may  be  seen  in  Hansard 
(vol.  319,  col.  1776,  &c.) 

3.  These  objectors  represented  no  recognised 
party;  for,  as  we  have  seen,  they  "were  opposing  the 
proposals  of  the  two  successive  governments  on 
opposite  sides  of  the  House,  and  the  admonitions 
of  all  the  law  ofl&cers  of  both.  They  did  not  even 
represent  superiors  as  a  whole;  for  there  are  many 
doubting  holders  and  lenient  enforcers  of  these 
erroneously  enlarged  harassing  claims,  whose  conduct 
in  this  respect  it  is  fair  to  acknowledge,  and  which 
is  worthier  of  the  great  traditions  of  the  early  legiti- 
mate period.  The  objecting  section  evidently  did 
not  know  the  remarkable  history  of  the  casualty, 
nor  realise  the  gravity  of  the  logical  result-s  of  such 
ignoring  of  immemorial  practice  and  possession  upon 
the  validity  of  this  claim,  as  well  as  of  so  many 
others.  They  were  badly  advised  to  put  forth  their 
amateur  legal  opinions  against  the  exhortations  of 
all  the  skilled  and  responsible  parties;  and  possibly 
they  were  made  catspaws  for  others  more  knowing, 
who  would  not  have  ventured  to  do  so  on  their  own 
authority. 

The  attitude,  or  rather  varying  attitudes,  of  the 
Society  of  Writers  to  the  Signet  in  the  matter  at 
this  time  was  peculiar.  The  clauses  in  the  two 
Bills,  introduced  by  the  successive  governments  for 
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correction  of  the  P;.vrliamentary  error,  were  to  the 
same  effect,  and  together  they  formed  practically 
continuous  procedure ;  yet  that  society  seems  to  have 
made  representations  in  favour  of  the  proposed  cor- 
rection in  the  first  Bill,  and  then  against  the  same 
correction  in  the  second  Bill  (Hansard,  vol.  306,  col. 
1564;  and  vol.  319,  col.  1786).  That  vacillation 
(which  does  not  appear  to  have  proceeded  upon 
thorough  historical  investigation  of  the  claim)  tended 
to  nullify  their  efficiency  as  a  factor  in  the  question. 
It  may  be  suggested,  with  all  respect,  that  a  more 
suitable  representation  to  Parliament,  more  likely 
to  guide  rather  than  perplex  them,  would  have  been 
to  express  the  fact  which  such  vacillation  of  such  a 
learned  body  implies,  viz.,  that  the  questions  at 
issue  are  too  obstruse  to  be  suitable  for  hasty  treat- 
ment, and  call  for  thorough  inquiry  and  research 
before  attempting  improvement  of  the  law. 

Apparently  taken  aback  by  such  unexpected 
opposition,  the  clause  restoring  the  vassal's  rights, 
unintentionally  taken  away  in  1874,  was  dropped, 
the  Secretary  for  Scotland  stating — "  If  a  measure 
"  for  dealing  with  casualties  was  to  be  introduced 
"  into  Parliament,  it  had  better  come  as  a  Bill  treat- 
"  ing  the  subject  de  novo  .  .  .  without  commit- 
"  ting  himself  as  to  what  the  Government  would  do 
"  next  session  on  the  subject  of  casualties  "  (Hansard, 
vol.  319,  col.  1788). 

That  was  a  surprisingly  tame  ending,  so  far,  to 
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such  a  bold  double  attack  on  an  admitted  grave 
essential  error,  described  at  the  outset  by  the 
Solicitor-General  as  unintentionally  "  augmenting 
"  the  estate  of  the  superior,  and  consequently 
"  diminishing  to  that  extent  the  estate  of 
"the  vassal,"  and  "not  a  state  of  matters 
"  that  should  continue."  (Contrast  Hansard, 
vol.  312,  col.  1149,  and  vol.  319,  col.  208 
and  1778,  with  Hansard,  vol.  319,  col.  1788).  For- 
getting suddenly  their  early  zeal  against  error,  the 
lately  bold  assailants  seem  to  have  been  miraculously 
converted  into  mute  watchers  of  this  great  tinsel 
decking  of  Juggernaut's  car. 

The  one  satisfactory  point  in  this  announcement 
of  retreat  is  that  its  terms,  despite  their  weak  tone, 
do  unquestionably  import  (especially  when  read  along 
with  the  strong  preceding  protestations  of  all  the 
responsible  law  officers)  that  the  question  is  merely 
sisted  for  consideration  of  the  best  manner  of  dealing 
with  it,  and  is  not  abandoned,  so  that  it  is  still  to 
be  deemed  pending  during  such  consideration. 

It  was  accordingly  generally  understood  that 
the  matter,  after  full  consideration,  would  be 
brought  again  before  Parliament,  and  the  essential 
error  corrected  in  some  way  or  other ;  but 
nothing  of  the  kind  has  yet  followed. 
The  reason  for  the  delay  is  well  known.  The 
alternative  method  was  to  redeem  or  commute 
casualties ;  but  there  is  such  wide  diversity  of  opinion 
p 
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as  to  what  are  fair  terms  of  redemption  or  commuta- 
tion, in  the  great  variety  of  cases  and  circumstances, 
that  it  has  been  found  impossible  as  yet  to  come  to 
any  general  agreement  or  determination  of  the  ques- 
tion. This  has  thrown  the  question  since  1887  into 
a  state  of  interminable  difference,  preventing  fiuther 
effectual  action.  This  dilatory  result  might  easily 
have  been  foreseen,  and  it  emphasises  the  impolicy  of 
retreat  by  the  promoters  of  the  Bill — contrary  to 
their  own  strong  protestations — instead  of  continu- 
ing to  insist  that  ante  omnia  the  admitted  essential 
error  should  be  rectified ;  so  that  an  entirely  fresh 
and  fair  start  might  be  made  from  a  true  basis. 


CHAPTER  XXII. 

1.  Mean-vrhile  a  section  of  the  superiors  have  been 
developing,  more  and  more  extravagantly,  the  errone- 
ously enlarged  claims.  Having  thus  destroyed  the 
old-established  partial  immunity,  with  its  salutary 
moderating  influence  on  the  estimation  of  these 
harassing  claims,  a  further  aggravation  has  been 
their  attempt,  for  the  moment  successful,  to  make 
the  imworkably  taciturn  so-called  code  of  1469  the 
sole  exponent  of  such  claims,  and,  at  the  same  time, 
to  procure  the  declinature  by  the  Court  of  its  ancient 
wide  jurisdiction — though  thus  made  more  than  ever 
necessary — to  explain  and  supplement  the  taciturnity 
of  the  old  Act,  so  as  to  make  the  rights  of  parties 
clear  and  fairly  and  reasonably  flexible  in  varying 
circumstances.  This  twofold  blow,  at  the  smaller 
proprietors'  rights  and  at  legal  lucidity  and  efl&ciency, 
seems  a  very  perverse  thing.  It  is  as  if  it  were 
provided  that  some  one,  and  he  only,  should  explain 
the  rights  of  parties,  and  a  dummy  were  then 
appointed  to  do  so,  and  as  if,  at  the  same  time, 
the  services  of  a  dumb  interpreter  were  refused  to 
the  parties  requiring  the  explanation.  The  strange 
principle  of  such  novel  procedure  seems  to  be  to  make 
the  ascertainment  of  the  law  as  difficult  as  possible, 
and  the  resulting  law  frequently  as  questionable  or 
bad  as  it  is  difficult  and  expensive  to  get  at. 
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An  additional  inconsistency  in  the  action  of  this 
section  of  superiors  in  objecting  to  the  application 
of  the  Court's  ancient  power  of  reasonable  modifica- 
tion to  the  Act  of  1469  (assuming  that  to  be  the 
sole  exponent)  is  seen  in  the  fact,  ah-eady  explained, 
that  it  was  by  the  exercise — in  greater  degree — of 
this  modifying  power  to  its  neighbour  Act  of  1474 
that  the  present  great  leniency  of  their  own  tenures 
as  Crown  vassals  is  largely  due  (Chapter  IX.). 

In  these  ways  new  and  harassing  pressure  is  being 
brought  upon  the  smaller  proprietors  from  more  than 
one  direction,  and  the  remnant  of  the  mildness  of 
the  old  legitimate  Scots  feudal  system,  which  the 
learned  old  Scots  Court  were  able  for  centuries  to 
save  from  illegitimate  attack,  is  being  sacrificed, 
except  as  regards  Crown  vassals.  Leniency — which 
some  indeed  exercise — would  be  more  seemly  and 
consistent  during  the  truce  virtually  declared  in 
Parliament  to  consider  how  best  the  admitted  Par- 
liamentary error  should  be  corrected.  It  was  not 
with  mincing  words,  but  with  strong  condemnation, 
that  any  such  attempts  should  have  been  met  to 
exaggerate  in  the  slightest  degree  any  of  such  bar- 
barisms of  the  disorderly  period,  which  nipped  so 
early  in  the  bud  the  brilliant  fruits  which  the  Scots 
people  under  fair  conditions  might  have  developed 
as  the  natural  result  of  the  preceding  iUustrioiis 
period. 

Another    inconsistency    is    apparent    when    it    is 
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noticed  that  in  the  Tenures  Act  of  174:7 — under 
which  such  exaggerated  casualty  claims  are  now 
being  developed — the  Crown  generously  made  a 
present  of  the  valuable  casualties  of  Ward  to  the 
Crown  vassals,  without  compensation,  and  cannot 
have  expected  that  they,  in  their  turn,  would  act 
towards  their  vassals  in  such  an  opposite  aggressive 
spirit,  using  the  very  instrument  of  this  crowning 
leniency  towards  themselves,  in  combination  with 
an  admitted  Parliamentary  error  and  the  unpre- 
cedented action  of  the  Court,  for  exercising  such 
severity  upon  others. 

It  is  only  fair  to  them  to  say  that  they  do  not 
seem  to  understand  and  realise  either  the  various 
inconsistencies  or  the  gravity  of  such  proceedings, 
and  also  that  some  of  the  superiors  making  such 
claims  have  to  meet  similar  claims  by  their  own 
superiors,  and  argue,  with  some  reason,  that,  if  the 
old  mildness  is  to  be  reintroduced,  it  should  in  fair- 
ness be  in  the  law  itself,  and  not  irregularly  in  its 
enforcement. 

2.  There  are  indications  that  some  of  the  over- 
zealous  advocates  of  superiors'  interests  seek  now 
to  argue  that  the  delay  since  1887  implies  acqui- 
escence in  the  Parliamentary  error,  barring  relief 
now.  It  is,  however,  essential  error  that  is  in 
question;  and  this  fact,  as  soon  as  realised  in  prac- 
tice, and  the  need  of  correction,  were  admitted  and 
published   in   Parliament;    and,    as   our   quotations 
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show,  the  Parliamentary  proceedings  were  virtually 
sisted,  and  not  abandoned;  and  the  delay  has  not 
arisen  from  acquiescence,  but  from  the  difficulty  of 
the  questions  raised  by  the  suggested  alternative 
mode  of  treatment  of  casualties.  Vassals  still  pro- 
test against  the  increased  impost  when  they  suffer 
from  it  and  happen  to  understand  it.  If  some  of 
them  are  mute,  it  is  to  be  recollected  that  they 
belong  largely  to  the  humbler  class  of  proprietors  of 
old  and  inferior  house  properties,  who  cannot  readily 
understand  such  abstruse  questions  sufficiently  to 
voice  their  grievance  properly.  Composition  in 
many  cases  may  not  happen  to  be  claimable  for 
many  years  after  the  legal  encroachment,  and  only 
at  long  intervals.  Accordingly  many  of  them  have 
not  even  yet  been  placed  practically  in  the  position 
of  contradictors  of  the  encroachment,  and,  when  they 
are,  they  are  perplexed  by  its  abstruse  nature  and 
the  conflicting  opinions  on  the  question  of  its  pro- 
priety or  the  reverse — opinions  which  are  too  often 
merely  surmises  guided  by  inclination  or  bias,  from 
the  widespread  neglect  of  the  necessary  historical 
inquiry.  In  those  cases  where  no  compositions  have 
become  claimable  since  1874,  and  in  those  where 
obsolete  claims  are  still  being  fished  out  of  old 
neglected  papers  and  revived,  there  has  been  no 
adverse  possession  even  de  facto,  either  to  oppose 
or  acquiesce  in.  In  all  cases  superiors,  with  all 
others  interested,  were  in  duty  bound  to  co-operate 
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in  getting  the  admitted  error  and  injury  corrected, 
rather  than  to  back  up  the  obvious  obstruction  and 
attempt  to  build  up  rei  int erventus— occd.&ional  and 
imperfect  as  it  is — as  a  pretext  for  barring  the  cor- 
rection, a  course  deserving  neither  credit  nor  profit. 
It  would  be  quite  unreasonable  to  expect  the  poorer 
proprietors  injured  to  be  able  to  parry  the  thrusts 
of  this  mysterious  ancient  weapon  which  learned 
men  have  unearthed,  rubbing  the  rust  of  centuries 
off  it,  and  sharpening  it  afresh,  more  keenly  than 
ever,  for  use  against  them. 

The  strikingly  unconscionable  nature  of  the  alleged 
alteration  of  the  law  in  1874,  however,  in  itself 
implies  notice  of  the  Parliamentary  error  to  all  con- 
cerned; for  no  intelligent  person  can  consistently 
believe  that  the  practical  doubling,  perhaps 
quadrupling ,  of  such  a  harassing  burden,  or  of  any 
burden,  as  settled  by  centuries  of  practice,  can  have 
been  anything  else  than  grave  error  which  requires 
correction. 

Further,  the  precedent  holds  good  that,  if  Parlia- 
ment could  transfer  a  part  of  the  estate  of  one  party 
to  another  party,  it  can  make  a  similar  transfer  in 
the  reverse  direction;  a  denial  of  this  by  any  of  the 
visionary  feudalists  would  simply  add  another  to  the 
list  of  their  various  inconsistencies  in  this  question. 
That  is  a  precedent  to  be  used  with  moderation,  a 
quality  aimed  at  in  the  practical  suggestions  to  be 
made. 
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It  was  contrary  to  sound  principle  to  oppose  the 
correction  of  a  grave  essential  error,  unless  with  the 
view  of  substituting  a  better  mode  of  correction; 
and  vassals  vrere  therefore  entitled  to  assume  that 
the  question,  when  sisted,  would  remain  under  con- 
sideration, and  that  the  error  would  be  corrected, 
and  will  now  be  corrected,  as  soon  as  the  best  mode 
of  correction  is  settled.  That  shows  merely  the 
delay  of  procedure  and  deliberation,  necessitated  by 
the  objectors'  own  action,  and  not  of  acquiescence. 

3.  It  is  thought  that  a  question  of  privilege  might 
have  been  raised  by  the  Commons  on  the  question 
of  passing  the  correcting  Bill.  Like  every  other 
person  or  body,  they  have  an  inherent  right  to  get 
their  Parliamentary  record,  like  any  other  document, 
corrected,  when  it  represents  as  their  Act  and  Deed 
what  was  not  truly  such.  The  right  and  function 
of  the  other  House  in  such  a  case  seem  necessarily, 
on  fimdamental  principles,  limited  to  ascertaining 
that  there  was  such  an  essential  error,  and  that  the 
Bill  passed  by  the  House  requiring  its  correction  will 
really  correct  it — on  which  points  they  had  the 
distinct  assurances  of  all  the  law  officers  of  the  two 
successive  Governments,  and  the  concurrence  of 
these  Governments  themselves  (Chapter  XXL).  It 
does  not  seem,  however,  that  this  question  of  privi- 
lege— interesting  from  its  analogy  to  judicial  reduc- 
tion— was  raised. 


CHAPTER  XXIII. 

If  immemorial  practice  could  properly  be 
ignored — in  the  manner  which  was  contended  for  in 
opposition  to  the  proposed  correction  of  the  Parlia- 
mentary error  of  1874 — it  is  not  one  century's 
practice,  hut  all  the  centuries'  practice  that  could 
be  ignored.  That  would  logically  lead  (if  not  to 
even  greater  changes)  to  the  restoring  of  the  con- 
ditions of  the  first  and  most  legitimate  period  of 
Scots  feudal  law,  when  all  tenures  were  of  the  most 
lenient  kind,  with  casualties  or  fines  of  the  old 
moderate  customary  amounts,  probably  similar  to 
those  now  payable  by  Crown  vassals,  or  even  of 
smaller  or  mere  nominal  amount,  as  already 
indicated  (Chapter  XVI.). 

If,  again,  we  were  to  go  back  only  upon  practice 
since  the  period  1469-14:74,  then  we  should  equalise 
the  liabilities  of  Crown  vassals  and  sub-vassals,  but 
on  a  higher  scale,  making  composition  a  full  year's 
real  rent  in  both  cases.  In  the  case  of  Crown 
vassals  this  would  arise  under  the  plan  indicated  by 
the  Act  of  1474,  which  practice,  evidently  con- 
strained by  their  insubordination  and  violence,  frus- 
trated ;  and  in  the  case  of  sub- vassals  under  the  Act 
of  1469  as  to  certain  creditor  vassals,  and,  as  con- 
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tended,  under  the  old  customary  feudal  practice 
(latterly  approximating  to  the  statutory  terms)  in 
the  case  of  other  singular  successors  (Chapter  IX.). 
A  further  striking  alteration  would  also,  in  this 
view,  fall  in  equity  to  be  made.  These  casualties 
(on  whichever  of  these  scales  equalised)  being  essen- 
tially military  aids,  due  for  the  purpose  of  com- 
pensating for  the  liability  of  superiors  to  defend 
their  vassals  in  their  holdings  "  with  fire  and 
"  sword,"  under  the  military  feudal  warranty 
(Chapter  XVI.),  the  Crown — having  now  relieved  all 
other  superiors  of  that  liability  of  military  defence 
— should  in  that  view  be  deemed  entitled,  as  coming 
in  these  circumstances  in  place  of  all  other  superiors, 
to  receive  all  casualties,  as  payments  and  counter- 
parts for  performance  of  that  duty. 


CHAPTER  XXIV. 

1.  Reviewing  the  history  of  the  casualty  of  com- 
position, it  is  seen  to  afford  glimpses  of  a  series  of 
conflicts,  since  the  early  period,  between  the  legiti- 
mate and  patriotic  forces  which  prevailed  in  that 
period,  and  the  rising  forces  of  disorder. 

The  growing  casualty  claim,  against  all  but  Crown 
vassals,  is  evidently  among  the  aggressions  of  these 
disorderly  forces — practically  every  serious  exten- 
sion or  increase  of  the  ancient,  moderate,  or  merely 
nominal  burden  in  Scotland  being  simultaneous 
with  some  culmination  of  feudal  usurpation  or  dis- 
order, and  mutilating  previous  milder  and  more 
legitimate  laws.  The  native  mildness  of  the  legiti- 
mate Scots  tenture  is  thus  being  supplanted  by  a 
harassing  foreign  severity,  as  unworthy  of  its 
auspicious  origin  and  great  early  traditions  as  it  is 
of  the  present  enlightened  age. 

A  strangely  perverse  fate  has  protracted  the  de- 
cadent tendency  into  the  latest  times,  making  Par- 
liament deaf  to  the  grave  objections  to  disturbing 
rights  and  immunities  settled  by  centuries  of  prac- 
tice, and  then  blind  to  the  distinction  of  good  and 
evil,  really  strongly  marked,  in  the  two  earlier 
periods.       They  have  consequently  aggravated,  in- 
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stead  of  curing,  the  evil;  and  the  novel  action  of 
the  Court,  contrary  to  centuries  of  precedents  and 
practice,  has  added  further  aggravations,  still  in 
active,    baleful   growth. 

2.  If  it  was  justifiable  in  1874,  as  was  contended, 
to  disregard  and  overleap  the  recent  period  of  im- 
memorial practice,  in  order  to  seek  earlier  and  better 
ideals  for  remodelling  Scottish  feudal  rules,  the 
right  coui'se  was  plainly  to  go  straight  to  the  great 
early  legitimate  Scottish  period  of  worthy  ideals, 
and  follow  the  mild  rules  established  then  for 
general  beneficent  and  patriotic  purposes — still 
preserved  so  far  as  they  operate  for  the  benefit  of 
the  Crown  vassals,  but  inconsistently  for  them  alone. 

What  has  actually  been  done  looks  rather  like 
searching  fatuously  for  better  ideals  in  the  worst, 
instead  of  the  best,  of  past  periods,  viz.,  the  dis- 
orderly and  illegitimate  Second  period — unfurling 
again  the  black  flag  of  the  terrible  fifteenth  cen- 
tury, to  complete  and  extend  the  aggressions  per- 
petrated under  it.  There  is  some  resemblance  to 
the  old  disorderly  ways  in  the  means  of  attainment 
— in  the  erroneous  and  irregular  proceedings  in 
Parliament,  and  the  unprecedented  and  retrograde 
proceedings  in  Court,  contrary  to  Scots  constitu- 
tional law  and  immemorial  practice. 

Admitting  there  was  here  no  premeditated 
aggressive  design,  and  that  the  persistence  in  error, 
after  its  discovery  and  admission  by  all  responsible 
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parties  in  Parliament,  and  other  aberrations,  arose 
I'rom  misunderstanding  of  an  abstruse  question, 
there  yet  remains  much  error,  injury,  and  extrava- 
gance to  be  corrected  and  redressed. 


CHAPTER  XXV. 

1.  Witli  regard  to  the  present  outlook,  it  is 
evident,  from  the  history  of  the  casualty  of  composi- 
tion, that  the  ignoring  of  immemorial  practice,  80 
inconsistently  advocated  by  a  section  of  superiors 
in  1887,  would  have  an  immoderately  disturbing 
effect  on  many  of  the  interests  concerned.  In  par- 
ticular, superiors  would  find  nothing  attractive  in 
its  logical  consequences. 

Accordingly,  it  is  suggested,  as  a  safe  and 
moderate  measure,  that  the  Parliamentary  essential 
error  of  1874,  admitted  by  all  the  responsible 
parties,  should  now  be  corrected — either  precisely, 
or  in  some  practically  equivalent  manner;  and  also 
that  the  Court's  old-established,  constitutional,  and 
necessary  power  of  modifying  extravagant  casualty 
claims — the  beneficial  results  of  which  are  now  being 
so  largely  enjoyed  by  Crown  vassals,  apparently  un- 
consciously— should  be  confirmed  or  restored  in  its 
application  as  formerly  to  the  moderating  also  of 
extravagant  claims  by  them  or  others  against  their 
vassals  in  subaltern  holdings. 

2.  The  only  other  strictly  logical  alternative 
would  be  to  accept  the  contention  that  immemorial 
practice   may   be   disregarded,    and    accordingly   to 
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abolish  the  casualty  as,  either  originally  or  through 
supervening  changes,  a  fictitious  and  inequitable 
claim,  its  former  valuable  coimterpart,  the  military 
wan-anty,  having  ceased  to  exist.  But  that  would 
perhaps  be  too  drastic,  even  against  the  section  of 
superiors  who  inconsiderately  insisted  on  challeng- 
ing that  issue,  and  who  have  created  a  new  prece- 
dent for  the  transfer  of  part  of  the  one  party's 
estate  to  the  other.  At  the  same  time,  it  is  to  be 
recollected  thai  similar  attacks,  or  neglect  of  de- 
fence, of  the  vassal's  rights,  by  the  superior,  im- 
plied total  forfeiture  of  the  superiority  or  seigneurie, 
under  the  old  feudal  law,  even  under  feudal  systems 
more  favourable  to  superiors  than  the  legitimate 
Scots  system.  If  modem  conditions  permit  any 
equivalent  for  the  lapsed  warranty  of  military  de- 
fence, it  is  that  the  lately  forgetful  great  superiors 
should  turn  their  attention  and  influence  to  the  de- 
fence of  the  vassal's  just  interests,  so  authoritatively 
recognised,  instead  of  such  opposition  and  obstruc- 
tion of  them. 

What  these  superiors  ostensibly  sought  was  to 
revive  alleged  lapsed  feudal  rights ;  but,  if  such 
revival  be  justifiable,  in  spite  of  immemorial  prac- 
tice, the  most  legitimate  lapsed  feudal  right  is  the 
vassal's  right  of  free,  or  almost  free,  entry,  as  prac- 
tised in  the  early  legitimate  period;  for  they  do  not 
need  or  get  its  counterpart  of  military  defence  now, 
any  more  than  they  did  then ;  or  else — if  the  intro- 


224  FEUDALISM   IN   SCOTLAND 

duction  of  the  casualty  claim  was  justifiable  as 
being  a  local  military  Aid,  counterpart  to  the  feudal 
warranty  of  military  defence — the  Crown's  equitable 
claim,  already  indicated,  to  receive  all  such  pay- 
ments, since  it  has  relieved  superiors  of  this  counter- 
part obligation — either  of  which  lapsed  rights,  by 
revival  according  to  these  visionaries'  own  moving 
idea,  would  be  fatal  to  their  claims  as  subject- 
superiors. 

A  purely  statutory  origin  for  the  claim,  as  alleged 
by  some,  would  serve  them  no  better,  for,  if  im- 
memorial practice  may  thus  be  disregarded,  an  en- 
actment without  recognisable  ground  in  equity  or 
reason,  especially  one  procured  in  such  disorderly 
conditions,  ought  to  be  repealed — certainly  not 
enlarged. 

Another  lapsed  feudal  right,  which  might  as 
rightfully  be  resurrected  as  any  other,  is  that  which 
gave  the  vassal  right  to  composition  from  the 
superior  who  alienates  without  his  consent.  That 
is  good  ancient  feudal  law  (Chapter  XIII.) ;  al- 
though the  feudal  chiefs  have  hitherto  contrived  to 
preserve,  and  recently  to  intensify,  only  such  of  the 
feudal  rules  as  were  in  their  own  favour. 

In  the  study  of  Scottish  feudalism  generally  these 
occurrences  illustrate  the  persistent,  insistent,  and 
inconsistent  character  of  its  illegitimate  aggressive- 
ness, observable  in  all  its  stages. 

3.  A     tolerable    practical    equivalent — with    the 
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advantage  of  avoiding  eccentric  forms  of  the  old 
kind — Avould  be  to  ascertain  afjproximately  by  full 
inquiry  the  average  actual  increase  since  1874  in 
the  amount  and  frequency  of  payments  for  com- 
position, and  to  compensate  this  erroneous  increase 
by  allowing  a  new,  probably  considerable, 
percentage  deduction  from  compositions,  equivalent 
to  such  average  increase.  The  delay  since  the 
sisting  of  the  question  of  correction  would  be 
positively  useful  here  in  supplying  materials  for 
such  an  estimate.  This  would  be  like  what  would 
be  done  if  feu-duties  payable  yearly  were  made 
payable  half-yearly,  when  each  payment  would 
naturally  be  made  half  as  much.  The  case  here 
is  really  closely  analogous  ;  and,  though  the  same 
precise  estimation  is  not  possible,  it  is  beyond 
question  that  the  roughest  approximation  to  a 
proper  estimate  would  be  vastly  fairer  and  less 
irrational  than  submitting  pusillanimously  to  the 
haphazard  and  sometimes  extravagant  results  of  the 
admitted  grave  essential  error  of  Parliament  in 
1874. 

Such  a  correction  would  be  an  absolutely  practical 
and  common-sense  one,  independent  of  all  difficult 
inquiries  and  speculations  as  to  absurd,  old,  so-called 
feudal  rules,  and  equally  free  from  taint  by  the 
vagaries  of  the  visionary  feudalists  and  from  errors 
in  the  opposite  direction.  It  would  also  prepare 
the   way   for   redemption    or    commutation    on    the 
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true  and  fair  basis  established  by  the  immemorial 
practice  upon  Tv^hich  it  takes  its  stand.  The 
Court's  old  power  of  modification  of  extravagant 
claims  would,  however,  also  have  to  be  restored  or 
confirmed. 

It  is  to  be  hoped  that  the  palpably  erroneous 
notion  will  be  definitely  dropped  that — entnes  being 
in  modern  orderly  times  clearly  not  the  true  or 
valuable  considerations,  but  merely  the  customary 
occasions  for  payment  of  customary  compositions — 
they  could  not  be  made  more  numerous,  for  simpli- 
fication of  conveyancing — in  reality  a  mere  matter 
of  form — without  concunently  making  the  old  cus- 
tomary payments  larger  or  more  numerous.  That 
notion  is  nothing  but  a  recrudescence  and  new 
development  of  the  old,  aggressive,  visionary 
feudalism,  unreasonable  and  inequitable,  and  quite 
out  of  date  in  an  enlightened  age  (Chapters  IV.  and 
XVI.). 

The  recent  serious  aggravations  by  the  novel 
action  of  the  Court  are  sure  to  develop  progres- 
sively more  and  more  extravagant  and  unconscion- 
able results,  if  the  correction  be  longer  delayed. 
They  thus  raise  the  question  anew  and  more 
urgently  and  in  a  graver  light.  It  will  be  very 
strange  if,  when  other  evils  originating  in  the 
disorderly  period  are  being  redressed,  we  should 
find  ourselves  not  only  confirming,  but  adding  to, 
this  harassing  one. 


CHAPTER  XXVI. 

1.  If  redemption  or  commutation  of  casualties 
is  to  be  carried  out,  as  has  just  been  proposed  in 
the  Feudal  Casualties  (Scotland)  Bill,  1913,  it  ought 
in  fairness  to  be  on  the  basis  of  immemorial  practice 
before  1874.  Section  5  (a)  of  that  Bill  seems  to 
suggest  one  and  a  half  year's  purchase  of  the  yearly 
value  as  the  basis.*  It  was  a  suggestion  from  the 
superiors'  side  that  this  was  a  moderate  estimate ; 
but  the  reverse  rather  is  the  truth,  as  circumstances 
stood  in  1874  and  since,  apart  from  the  error  of 
that  year. 

2.  In  most  cases,  prior  to  1874,  proprietors 
could  easily  postpone  payment  of  composition  to 
intervals  of  at  least  forty  years,  even  in  the  case  of 
the  class  of  properties  most  frequently  sold. 
Cases  already  cited  (Chapter  XX.)  would  indi- 
cate much  longer  postponement  whenever  the  sums 
involved  were  large  enough  to  make  it  worth  the 


*  A  detailed  analysis  of  the  figures  of  the  scheme  of  com- 
peusation  in  the  Bill  will  be  found  in  an  article  in  the 
"Scottish  Law  Review"  of  November,  1913,  vol.  xxix.,  p. 
257. 


228  FEUDALISM   IN   SCOTLAND 

trouble.  That  would  lead  to  an  estimate  of  not 
more  than  five-sixteenths  of  one  year's  purchase 
as  a  basis  of  redemption  or  commutation  of  all 
future  composition.  We  are  not  forgetting  the 
Parliamentary  Commission's  old  estimate  of  1838, 
with  which  we  shall  presently  deal. 

There  is,  of  course,  the  prospect  of  increase 
through  the  vassal's  future  improvements  by  build- 
ing and  otherwise  ;  but  in  many  localities  that  is 
not  of  much  value ;  and  it  is  a  fair  question  whether 
much — or  anything — should  be  allowed  anywhere 
for  that  prospect,  considering  (besides  the  ancient 
aggressions)  the  impolicy,  according  to  modern 
principles,  of  allowing  any  one  to  be  deprived  to 
any  extent  of  the  benefit  of  his  improvements. 
That  consideration,  indeed,  suggests  that — instead 
of  there  being  really  any  fair  question  of  increasing 
the  superior's  claim  as  settled  before  1874 — the 
fair  question  now  really  is  whether  he  should, 
according  to  accepted  modern  policy,  be  allowed 
longer  to  appropriate  so  much  of  the  vassal's 
improvements  as  he  did  even  before  1874.  It  is 
difficult  to  see  why  he  should  appropriate  any  share 
of  the  other  party's  improvements  under  feudal 
tenure  which  he  oould  not  appropriate  under  the 
ordinary  leasehold  tenure.  While  alluding  to  this 
further  question,  it  is  beyond  the  scope  of  this  essay 
to    discuss    it   at   length.        It   may,    however,    be 
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added  that,  if  an  unbiassed  inquiry,  hitherto 
neglected,  into  the  actual  produce  of  the  superior's 
casualties  before  1874,  and,  still  more  instructively, 
into  the  difference  of  actual  selling  market  values, 
before  that  year,  of  sujjeriorities  ivith  and  without 
untaxed  composition,  should  prove,  as  credibly 
alleged,  that,  in  certain  classes  of  cases  at  least, 
these  had  little  or  no  security  or  value,  then  the 
slight  legal  injuiy  of  abolishing  them,  combined 
•with  these  views  of  modern  policy,  might  suggest 
very  moderate  compensation,  much  less  than  the 
extravagant  estimates  which  have  been  suggested, 
originating  with  superiors  and  their  agents.  In  the 
riddance  from  a  claim  so  persistently  evil  in  its 
origin,  history,  and  nature,  the  holders  cannot 
fairly  claim  more  than  to  be  kept  free  from  loss. 
Their  erroneous  enlargement  in  1874  was,  on  the 
other  hand,  made  in  the  teeth  of  this  modern 
policy. 

3.  %be  compensation  scale  of  the  Conveyancing 
Act  of  1874  was  based  on  evidence  given  before  a 
Parliamentary  Commission,  which  reported  in 
1838  that,  on  an  average,  the  ordinary  legal  com- 
position had  been  {previous  to  that  date)  paid  once 
in  every  twenty-five  years.  The  evidence  upon 
which  this  old  estimate  was  based  applied  to  a 
period  extending  much  further  back  than  1838,  and 
practically  to  the  pre-railway  and  largely  pre- 
industrial  period;    and  consequently  that  estimate 
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uas  quite  obsolete  in   1874,  and  is  still  more  anti- 
qitated  now.* 

We  have  already  pointed  out  liow  opportunely  and 
equitably  the  practice  of  the  alternative  holding 
came  into  prominence  with  the  great  increase  of 
industries,  buildings,  and  improvements  by  vassals 
subsequently  to  the  period  dealt  with  by  that  old 
estimate  (Chapter  XIX.).  To  make  the  practical 
result  more  plain,  take  an  illustration  of  what 
occurred  in  numerous  cases  in  the  vicinity  of 
Glasgow  and  other  industrial  towns  and  districts. 
An  acre  of  land  under  an  old  feu  was  held  for  an 
annual  feu-duty  of  £1,  and  the  value  of  the  ground 
in  the  older  time  was  £5  yearly.  In  the  later 
period  it  was  covered  by  the  vassal  with  works, 
tenements,  or  other  buildings,  and  yielded  a  rental 
of  £1000  yearly.  In  the  older  period  purchasers 
would  regularly  enter  themselves  as  vassals,  paying 
the  £o  as  composition,  which  was  then  so  moderate 
that  it  was  not  worth  the  trouble  of  getting  the  heir 
of  the  seller  to  enter  at  the  lower  rate  (£1)  charged 
for  an  heir's  entry.       The  state  of  matters,  however, 

*  If  present  values  are  to  be  taken,  instead  of  values  in 
1874,  an  additional  deduction  is  due  for  tlie  stimuhis  which 
the  increased  value.?  since  187-i  would,  in  the  proper  course,, 
have  given  to  the  more  frequent  avoidance  of  composition — a 
stimulus  which  has  in  fact  operated  in  certain  cases  where 
subinfeudation  is  not  prohibited.  There  are  other  new 
material  facts  also,  e.g.,  the  considerably  greater  longevity 
now  than  in  the  period  dealt  with  by  the  evidence  founding 
the  Report  of  1838. 
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was  completely  altered  in  the  later  ■period,  when 
entering  as  principal  vassal  would  have  cost  £1000 
instead  of  £5.  Usually,  unless  the  superior  con- 
sented to  charge  much  less  for  entering  the  stranger 
vassal,  the  purchaser  would  get  the  heir  of  the  seller 
to  enter  as  principal  vassal,  paying  only  £1  instead 
of  £1000  for  his  entry  as  heir,  the  purchaser  hold- 
ing merely  as  sub-vassal  of  the  heir.  The  saving 
of  the  difference  between  £1  and  £1000  in  the 
superior's  charges  for  entering  the  heir  or  the 
stranger  vassal  would  allow  of  a  reasonable  com- 
pensation being  paid  out  of  the  difference  by  the 
purchaser  to  the  heir  for  his  trouble  and  risk  in 
accepting  the  position  of  vassal  with  its  liability 
(subject  to  relief)  for  the  feu  obligations  to  the 
superior.  There  was  complete  equity  in  thus  com- 
pensating the  heir  for  accepting  the  risk  of  these 
liabilities,  and  in  not  compensating  the  superior  for 
the  want  of  the  heir's  obligation  for  them,  seeing 
he  had  now  got  it.  All  this  was  also  in  strict 
accord  with  the  feudal  principles  upon  which  the 
superior's  claim  itself  was  founded,  as  already  ex- 
plained (Chapters  lY.  and  XIX.). 

Thus  it  is  plain  that  the  estimate  of  1838  is  quite 
obsolete,  being  based  on  a  totally  different  state  of 
matters  from  that  existing  in  1874  and  since  (apart 
from  the  admitted  error  of  that  year),  and  repre- 
sents much  more  frequent  payments  of  composition, 
subject  also  in  practice  to  much  less  modifications, 
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than  aie  indicated  by  the  more  modern  and  indus- 
trial period.  Not  having  been  carried  into  effect 
without  delay  after  1838 — as  might  have  been  done 
had  superiors  generally  approved — it  ought  in  fair- 
ness to  be  abandoned  now,  and  a  new  and  wider 
inquiry  should  he  made  into  the  whole  qnestivn  as 
if  now  stands.  Otherwise  vassals  will  be  doubly 
and  in,consiste7itly  afflicted  with  payments  of  re- 
demption money,  according  to  the  larger  payments 
of  modern  times  and  the  greater  frequency  of  pay- 
7nents  in  the  older  times — two  things  which  could 
not  exist  together,  yet  are  thus  proposed  to  be  coupled 
for  the  further  tribulation  of  vassals,  with  the  addi- 
tion of  considerable  expense. 

The  omission  to  allow  for  the  changed  state  of 
matters  is  a  grave  one;  for  it  neglects  the  interests 
of  the  most  important  of  all  districts  in  the  land — 
the  districts  of  the  great  industries,  with  their 
large  population  and  interests  most  needful  and  de- 
serving of  protection. 

The  ignoring  of  this  great  change  of  circumstances 
is  another  instance  of  the  evil  genius  which  seems 
to  dog  all  treatment  of  superior  and  vassal  questions, 
from  the  earliest  days  till  the  latest,  and  of  the  in- 
attention to  weighty  facts,  whether  in  settling  funda- 
mental questions  (as  we  have  seen)  or  in  working 
them  out  in  practical  detail,  as  we  see  here.  When 
superiors  make  claims,  all  authorities,  good  or  bad, 
and  all  rules  of  construction,  have  been  habitually 
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strained  to  the  utmost,  and  the  precedents  and 
practice  of  centuries  standing  in  the  way  have  even 
been  set  aside,  all  to  enlarge  superiors'  claims  ex- 
travagantly; but,  when  vassals'  interests  demand 
protection,  any  obsolete  views  and  estimates  seem 
deemed  good  enough  for  that.  What  would  be 
thought  of  an  agent  who  carried  through  even  a 
single  transaction — a  sale  or  a  loan  on  seciu'ity — 
in  reliance  on  a  great-grandfather's  valuation  or 
estimate  of  1838,  neglecting  the  great  change  of 
circumstances !  Yet  such  an  estimate  is  to  be 
deemed  good  enough  for  dealing  with  and  mutilating 
wholesale  the  entire  mass  of  vassals'  interests  in 
this  question  of  redemption  or  commutation  of 
casualties.  It  is  high  time  that  fair-minded  persons 
who  have  due  regard  for  the  general  welfare,  and 
especially  for  these  most  important  industrial  dis- 
tricts and  their  people,  and  who  do  not  live  and 
work  in  an  unwholesome  atmosphere  of  subservience 
to  the  great  superiors,  shovild  protest  and  take  in- 
dependent action  against  such  unfair  and  impolitic 
treatment. 

Even  the  aggression  under  the  Act  of  1874  did 
not  go  so  far  as  to  value  all  futm-e  legal  casualties 
at  one  and  a  half  times  the  yearly  value,  but  merely 
gave  the  option  to  the  vassals  only  to  redeem  at  that 
valuation.  This  option  was  naturally  exercised 
only  at  such  times  and  in  such  cases  as  gave  the 
vassal  a  special  advantage;  and  that  special  valua- 
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tion  was  accordingly  made  much  greater  than  an 
average  valuation.  While,  on  the  one  hand,  the 
time  of  redemption  is  taken  into  account  in  the 
Bill,  it,  on  the  other  hand,  proposes  to  compel  the 
vassal  to  redeem  in  all  cases,  not  merely  (as  in 
practice  under  the  Act  of  1874)  in  those  cases  in 
which — from  an  immediate  prospect  of  increase  of 
value  by  building  or  other  improvements — the  vassal 
gets  a  special  advantage. 

It  also  seems  in  effect  to  ignore  the  fact  that, 
in  certain  cases  where  subinfeudation  is  not  pro- 
hibited, the  proprietor  has  still  power  to  avoid,  and 
does  often  avoid,  incurrence  of  composition,  a  power 
which  the  Bill  will  nullify,  with  apparently  no  suffi- 
cient allowance  off  the  valuation. 

If  this  section  becomes  law  as  it  stands,  it  will 
not  only  confirm  and  crystallise  the  error  and 
aggression  of  1874,  and  stultify  all  the  protestations 
by  all  the  responsible  parties  in  1887  (quoted  in 
Chapter  XXI.)  against  that  error  and  aggression, 
but  it  will  also  add  yet  one  more  aggression  upon 
the  vassal's  interests  to  the  long  list  narrated. 
What  justice  and  good  policy  now  demand  is  some 
measure  of  relief  from  this  iniquitous  and  harassing 
claim  and  its  recent  irregular  enlargements.  The 
Bill  of  1913  affords  no  such  relief;  on  the  con- 
trary, it  increases,  ensures,  and  accelerates  the  in- 
jury, and  adds  considerable  expense.  It  is  to  be 
hoped  that  the  authoritative  protestations  of   1887 
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will  be  repeated  and  persevered  in,  and  that  the 
proceedings,  then  virtually  only  sisted,  will  be  re- 
sumed on  the  old  basis,  so  that  justice,  and  not 
further  injustice,  may  be  done  to  all  parties. 

Exception  must  be  taken  to  two  of  the  statements 
in  the  Memorandum  prefixed  to  the  Bill.  The  strict 
doctrine  of  the  feudal  system  there  mentioned,  pro- 
hibiting alienation  without  the  so-called  superior's 
consent,  had  by  custom  no  application  to  improper 
feus,  which  are  not  really  of  a  feudal  nature,  but 
merely  imitated  its  forms,  being  really  Commercial 
transactions  (Chapter  IV.).  Lord  Meadowbank's 
research  and  opinion  to  this  effect  is  of  great 
authority,  given,  as  it  was,  by  such  an  eminent 
feudalist  at  a  time  when  the  ruling  powers  were 
generally  disposed  to  favour  superiors  (Chapter 
XV.). 

The  statement  that,  since  1874,  the  rights  of 
superiors  and  vassals  have  been  based  on  the  Con- 
veyancing Act  of  that  year  is  also  inaccurate,  if  it 
means  that  they  bona  fide  admitted  and  depended 
on  that  Act  as  a  final  settlement;  because,  as  our 
narrative  shows,  the  aggression  of  1874  on  vassals' 
rights  was  authoritatively  acknowledged  by  all 
responsible  parties,  and  admitted  in  Parliament  to 
be  "unintended  by  the  Act  of  1874,"  and  ''not  a 
"  state  of  matters  that  should  continue  "  (Chapter 
XXI.).  Just  redress  was,  however,  obstructed,  and 
proceedings  for  it  were  virtually  sisted,  as  already 
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narrated.  Any  possession  (occasional  and  imperfect 
as  it  generally  is)  of  their  claims  by  superiors,  in 
face  of  these  authoritative  admissions  and  during 
such  sisting,  is  therefore  merely  temporary  posses- 
sion on  sufferance  till  the  best  form  of  redress  covild 
be  devised  and  the  powers  of  obstruction  avoided, 
and  is  not  permanent  possession  as  of  right  upon  a 
final  settlement. 

It  is  pleasant  to  criticise  this  Bill  freely  in  the 
knowledge  that  it  was  printed  wisely  and  avowedly 
for  criticism,  a  vast  improvement  upon  the  proceed- 
ings of  1874  and  1887,  with  their  absence  of  any 
serious  attempt  to  get  the  truth  and  justice  fairly 
and  fully  sifted  out,  and  the  new  facta  up  to  date 
ascertained. 


CHAPTER  XXVII. 

1.  Much  greater  improvements  may  be  in  view 
than  those  here  suggested;  but  these  may  clear  the 
way  for  others.  We  have  made  no  distinction 
between  ancient  and  modern  feu  contracts  made 
prior  to  1874;  because  all  those  made  before  that 
year,  which  did  not  tax  composition,  simply  adopted 
the  old  law,  and  took  their  chance  of  whatever  it 
might  be  found  to  be.  The  more  modern  of  them 
still  less  deserve  special  consideration,  seeing  that, 
contrary  to  the  general  interest  and  in  face  of  the 
growing  enlightenment,  they  thus  persisted  in  such 
antiquated,  troublesome,  and  impolitic  terms,  in  the 
full  knowledge,,  not  only  of  the  law,  hut  of  the  'prac- 
tice of  the  alternative  holding  and  all  its  conse- 
quences, instead  of  taxing  all  claims  at  fixed  reason- 
able rates,  in  the  business-like  way  compulsory  since 
1874,  and  which  good  business  men  always  insisted 
upon  even  before  that  date  whenever  they  were 
really  free  to  do  so.  The  increased  impolicy,  in 
modern  conditions,  of  imposing  such  a  harassing 
tenure  was  clearly  as  objectionable  from  the  modem 
point  of  view  as  the  ancient  irregularities  were. 
There  is,   however,    nothing  in  any  such  contracts 
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to  found  serious  objection  to  the  moderate  practical 
suggestions  above  made. 

2.  We  have  not  dealt  with  conventional  casualties 
differing  from  the  legal,  as  their  peculiarities  belong 
more  to  the  ordinary  law  of  contract. 

At  the  same  time,  it  may  be  observed  that,  where 
there  has  been  an  abuse  of  the  monopoly  of  land  in 
imposing  extravagant  or  harassing  burdens,  or  in 
fencing  these  with  irritancies  that  may  be  harshly 
used,  there  may  be  the  same  reasons  of  policy  as  in 
the  case  of  leases  for  giving  powers  to  the  Court 
or  some  Commission  to  restrain  or  moderate  such 
conduct. 

The  evils  of  ancient  raids  may  be  paralleled  in 
some  measure  by  harassing  burdens  fenced  by  irri- 
tancies severely  exercised,  as  seems  to  have  been 
attempted,  partly  with  success  (Welsh,  7th  Novem- 
ber, 1882,  10  Rettie,  113;  Sanderson,  29th  June, 
1885,  12  Rettie  (H.L.)  67;  L.R.,  10  Appeal  Cases, 
553).  Cases  of  this  class  raise  the  question  whether 
irritancies,  practically  unknown  in  other  contracts, 
should  not  be  prohibited  in  feus,  leaving  to  the 
superior  his  preference  in  enforcement  of  his  con- 
tract, or  in  claiming  damages  for  breach,  by  actions 
in  the  usual  forms.  The  incurring  of  an  irritancy 
frequently  indicates  that  the  superior  has  insisted 
on  too  burdensome  or  unreasonable  conditions  of 
feu,  with  the  result  that  the  feuar  can  neither  meet 
them  nor  find  a  purchaser  to  accept  and  meet  them; 
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a  species  of  exaction  by  superiors  not  deserving  such 
special  protection — indeed,  rather  calling  for  some 
censorship  and  restraint.  If  forfeiture  of  the  feu 
for  breach  of  contract  is  still  to  be  allowed,  it  would 
at  least  be  fair  and  politic  (disregarding  impolitic 
and  finical  objections)  to  give  the  vassal  an  inalien- 
able right  to  compensation  for  the  value  of  his 
improvements  when  he  is  evicted. 

3.  Forfeiture,  without  compensation  for  improve- 
ments, is  an  unmeasured  and  therefore  barbarous 
remedy.  It  sometimes  falls  harshly,  not  only  on 
the  vassal,  but  on  his  creditors  who  have  provided 
the  money  and  goods  for  the  improvements.  The 
draconic  severity  of  the  law  of  forfeitui*e  stands  in 
strong  contrast  to  the  extreme  and  persistent  neglect 
to  keep  superiors  within  their  just  rights — the 
extreme  measures  and  obstructions  to  place  and  keep 
them  beyond  their  just  rights — as  shown  by  our 
narrative.  There  is  neither  justice,  reason,  nor 
policy  in  such  extraordinary  favour  to  them,  at  the 
cost  of  their  industrious  and  enterprising  neighbours 
and  of  the  general  welfare.  Although  the  more 
respectable  superiors  exercise  the  remedy  sparingly, 
there  is  room  for  improvement  of  the  law  to  restrain 
or  moderate  the  action  of  the  others,  and  to  place 
the  rights  of  proprietors,  and  those  dealing  with 
them,  on  a  secure  basis.  The  large  feuing  values 
realised  by  superiors  are  mainly  created  by  their 
industrious    and    enterprising    neighbours    and    the 
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general  community,  and  accordingly  no  such  con- 
tracts should  be  lawful  which  do  not  show  due 
regard  for  their  interests  and  the  general  welfare. 

The  feudal  fetters,  descending  from  barbarous 
times,  may  well  be  relaxed  in  these  ways,  as  well 
as  by  reversing  the  erroneous  and  untimely  tighten- 
ing of  these  fetters  in  1874  and  1887,  the  evil  and 
harassing  results  of  which  are  still  in  active  and 
unchecked  growth,  in  spite  of  all  the  protestations. 


APPENDIX  TO  PART  II. 

(See  Chapter  XIX.) 
The  Alternative  Holmnq. 

It  may  be  recalled  here  that  the  alternative 
holding  arose  under  a  clause  inserted  in  dispositions 
before  1874,  under  "which  the  entered  vassal  sold 
lands  or  other  heritable  property,  to  be  held  by 
the  purchaser  alternatively  as  vassal  of  the  seller's 
superior  or  as  sub-vassal  of  the  seller.  So  long 
as  the  seller  survived  he  remained  vassal  of  the 
principal  superior,  but  upon  the  seller's  death  the 
latter  (^vho  had  right  to  have  a  living  vassal  vmder 
the  feudal  la^v  or  the  imitation  of  it  in  Commercial 
tenures)  called  upon  the  purchaser  to  enter  as 
vassal  personally,  or  to  provide  him  with  some  other 
vassal. 

If  the  purchaser  were  dissatisfied  with  the  amount 
of  composition  which  the  supjerior  was  willing  to 
accept  for  his  entiy  as  vassal  (which  was  often  a 
largely  modified  year's  rent,  but  which  was  some- 
times extravagant  in  the  case  of  properties  largely 
improved  and  increased  in  rental  by  building  or 
otherwise)  the  purchaser  could  request  the  heir 
of  the  seller,  the  last  entered  vassal,   to  enter  as 
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principal  vassal  in  succession  to  the  deceased  seller; 
the  purchaser  not  entering  as  principal  vassal,  but 
continuing  to  hold  as  sub-vassal  of  the  heir  of  the 
seller,  the  principal  vassal,  as  he  had  held  of  the 
seller  -while  alive.  Upon  the  heir  of  the  seller 
agreeing  to  enter  as  vassal  in  this  way  (which  he 
regularly  did,  if  friendly,  especially  in  the  case  of 
family  trusts  and  settlements),  the  composition  of 
a  year's  rent  charged  for  entering  a  stranger 
vassal  did  not  become  due,  for  no  stranger  vassal 
was  thus  imposed  on  the  suiyerior. 

The  Conveyancing  Act  of  1874,  by  an  admitted 
error  in  its  drafting,  unintentionally  abolished  the 
proprietor's  option  and  consequent  partial  relief 
under  this  practice  of  the  alternative  holding;  so 
that  purchasers  who  do  not  wish  to  enter  as  prin- 
cipal vassals,  at  the  high  cost  charged  for  entering 
stranger  vassals,  are  now  compelled  to  do  so  at  that 
increased  cost,  and  deprived  of  the  valuable  option 
to  get  the  heir  to  enter  as  principal  vassal  or  feu 
obligant  at  a  low  cost,  and  to  hold  as  sub-vassals 
under  him,  and  have  no  mode  of  relief  substituted 
for  that  destroyed  (See  Chapters  IV.,  XIX.,  XX., 
XXI.). 
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